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The Legal Framework for the Protection of the
Slovenian Minority in Italy

COCEANCIG ARON

Introduction

This article is inspired by the presentation made at the Global Minority Rights
Summer School, organized in Budapest in 2016. During the Summer School,
dedicated to the importance of minority protection, we discussed several is-
sues related to different legal frameworks in use around the world. Within this
context, the analysis and evaluation of the legal framework for the protection
of the Slovenian minority in Italy could serve as an interesting source of com-
parison.

The subject of examination encompasses the legal framework used for the
protection of the Slovenian community in Italy, in particular two laws: the
States Law No. 482/1999 and Law No. 38/2001. These two pieces of legislation
created a new situation for the Slovenian community succeeding in raising the
standards of protection. The article aims to analyse this situation by highlight-
ing the positive and critical aspects of the protection of the Slovenian minority.

Before analysing the legal framework, the paper makes a historical, geo-
graphical and linguistic introduction in order to understand and define the
Slovenian minority. It then proceeds to analyse the context in which the laws of
protection developed, with a stress on the problem of the unequal protection
provided to Slovenian residents in various provinces. This brings us to the new
situation initiated by the law No.482 and No.38. Particular attention will be
given to the role played by the Joint Institutional Committee, a body created in
2001 with the task of monitoring the implementation of protective laws.

Special attention is given to the different situation created for Slovenians
in some of the provinces, protected by international treaties and State laws,
and Slovenians in the Province of Udine who had not been recognized as a
minority until 2001. The reason for this different treatment stems from the
different approach of the Italian State towards the Slovene community. While
the Slovenian community in the south-eastern part of the Friuli Venezia Giulia
region could be considered in fact a “national minority” with a strong sense of
national identity, distinct from the Italian one, the Slovenians in the Province
of Udine could be better characterized as an “ethnic group” or a “linguistic
minority”.

1 In Italy the Constitution stipulates only the protection of “language minorities’, groups
that speak non-Italian languages. Italy does not use the term “national minority” in legal
language.
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Socio-geographic context

The Slovenian community in Italy is located in the north-eastern part of the coun-
try, in the Autonomous Region of Friuli Venezia Giulia (FVG). The FVG Region was
created in 1948 and attained autonomy in 1963, although its development had been
long and difficult. The FVG is a peculiar union of two widely different historical areas:
Friuli, and the Provinces of Gorizia and Trieste, often called Venezia Giulia.? If Friuli
has been part of Italy since 1866, the Provinces of Gorizia and Trieste were part of the
Austrian Littoral until the World War One, and were culturally, economically, politi-
cally influenced by the Central European historical and political legacy.

The FVG created after World War Two was in a strategic geographical position:
on the border with the Germanic world to the north and the Slavic world to the east.
The FVG’s borders were thus not only administrative, but partially coincided with po-
litical boundaries between two “different worlds” Precisely because of this position,
four different recognized linguistic communities — the Italian, Friulian, German and
the Slovenian — have coexisted, and coexist, in it.

The Slovenian community, on which this paper focuses, is settled in a long strip of
land running along the border with Slovenia. The territory, in which the minority is
settled, includes three of the region’s four provinces: Udine, Gorizia and Trieste. The
characteristics and identity of the Slovenian community differs greatly among the
Province of Udine on one hand, and those of Gorizia and Trieste on the other.

The Provinces of Gorizia and Trieste became part of Italy in 1920, while previously
they were part of the Austro-Hungarian Empire. The Slovenian community in these
two provinces lives in two major cities, in their satellite towns and in most of the rural
areas within several kilometres from the Slovenian border. It is a community with a
strong and well-developed network of cultural and economic associations, enjoying a
high level of social integration and maintaining strong connections with its so-called
“outside motherland’}® Slovenia. The numerous border crossings, most densely lo-
cated in the vicinity of major urban areas on the other side of the border, enable
the maintenance of intense cultural and economic ties with Slovenia. These ties are
strong also from the historical point of view. The cities of Trieste and Gorizia played a
significant role in the genesis and development of Slovenian national identity.*

Also from a linguistic point of view, these areas maintain strong contacts with the
contiguous areas of the Slovenian linguistic domain. Slovenian is, in fact, a language
with as many as 40 dialects, divided into seven major dialect groups. All the linguistic
varieties of Slovenian spoken in the FVG region belong to the Primorska (Littoral)

2 The name Venezia Giulia was invented by Graziadio Isaia Ascoli an Italian linguist during the XX
century and until nowadays are questioned, while the border and the location of Venezia Giulia is
still under debate.

3 Regarding the definition of motherland, Rogers BRUBACKER: I nazionalismi nellEuropa ceontempo-
ranea. Editori Riuniti, Roma, 1996.

4 At the outbreak of World War One Trieste was the city with the largest Slovenian population in the
world.

8 ACTA HUMANA « 2016/6.
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dialectical group, except the Slovenian spoken in the Canale Valley, which belongs
to the Carinthian Dialect Group; the taxonomy of the linguistic variety spoken in the
Resia Valley is heavily disputed, both in the political and linguistic sphere.

In the province of Udine the Slovenians live in two distinct areas. The Canale Val-
ley, which was acquired by Italy after WWI, and the “Friulian Slavia” or “Benecija’,
part of Italy since 1866.

The Canale Valley is an area in the north-eastern corner of FVG, as all four official
languages of the region are present in its small territory: Italian, Friulian, German and
Slovenian. Until World War One, it was part of the Duchy of Carinthia, a Kronland of
the Austro-Hungarian Empire.

The Friulian Slavia is located further south, and encompasses a wider geographi-
cal area. It is roughly divided into three valleys: the Natisone Valley, the Torre Valley
and the Resia Valley. Slovenians live in small mountainous villages, which in the last
decades have witnessed a massive emigration to the cities of the plains due to eco-
nomic marginalization. Because of this situation many municipalities lost more than
60% of the population.® The crisis persists nowadays, too, and economic marginali-
zation is still causing social problems that have an impact on minority protection
standards. Due to geographical isolation and the historical Italian (and Venetian) in-
fluence/assimilation, the relation with Slovenia is weaker and the sense of a distinct
Slovenian “national identity” is significantly more elusive, if present at all. A persis-
tent situation of dyglossia enforces these trends. Few local Slovenian speakers have a
working knowledge of standard Slovenian, which is albeit completely absent in daily
communication. Instead, three related dialects are spoken; although belonging to the
“Littoral Slovenian’, they have maintained several archaic features and, in the case
of Resian, a range of unique linguistic innovations. The strongly related dialects in
the Natisone and Torre Valleys, which both extend into parts of Slovenia, are locally
known simply as “po nasin” (roughly translatable as “our /speech/”).

The situation of the Resia Valley is more specific: in this narrow glacial valley in the
northern part of the Friulian Slavia, the inhabitants speak what themselves refer to
exclusively as “Resian’, a unique form of the Slovene language. The origin of “Resian”
is still debated by linguistic experts, although the consensus is now that it followed
a separate development since the early Middle Ages. This interpretation is, however,
highly disputed in the political sphere, as most Resians tend to view their linguis-
tic form as a separate language. This claim is supported by the fact that Resian and
standard Slovenian are mutually unintelligible (not a unique case among Slovenian
dialects); while the intelligibility with neighbouring Slovenian dialects is much higher,
it has historically not given rise to a sense of ethnic kinship.

From this brief introduction, we can understand how the differences between the
Slovenian community in Gorizia and Trieste and the valleys of the province of Udine
are relevant and affect the perception of Slovenian identity. For the Slovenian com-

5  Antionio BANCHIG: Il gruppo linguistico delle Valli del Natisone. Master thesis in Political Science
on Trieste Univeristy, 2009, 12.

ACTA HUMANA « 2016/6. 9
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munity of the Littoral we can use the definition of “national minority”, because the
minority has a clear national character that is identified with an outside state, Slove-
nia, with which there are strong cultural and economic relations. However, we cannot
say the same for Slovenians in the Province of Udine. They have maintained weaker
ties with Slovenia (in the last few years, however, relations have intensified and this
probably started a change of identity perception at least in part of the community).
This minority cannot be defined as a “national minority’, but rather as “linguistic mi-
nority” or “ethnic group’, in the sense that it keeps its traditions, its local dialect and
its identity, but does not have a direct relationship with Slovenia and with the Slove-
nian national idea. This different perception of belonging to the “Slovene community”
clearly reflect on the laws of protection and in particular activism of civil society in
the defence of minority rights.

Census

How many Slovenians live in Italy? We know that determining the number of a mi-
nority is always a complicated issue. Surveys do not always show the real data, while
estimates can only indicate an approximation and they are often influenced by who
made them. The circumstance of the Slovenian minority in Italy is particular since
the census data on the number of Slovenian speakers has not been updated for some
time. The last census that included the question of language was held in 1971, since
then the representatives of the Slovenian community have always rejected the idea of
making a new census. The reason for this rejection and the effects that the lack of data
has had on the implementation of laws will be discussed later in this article.

The last census of 1971, carried out only in the provinces of Gorizia and Trieste,
showed 24,076 Slovenian speakers in the province of Trieste, or 8.2% of the total pop-
ulation, and 10,533 in the province of Gorizia, or 7.4%.

However, recent estimates put the number of Slovenian speakers at between 40,000
to 80,000. One of the most reliable estimates suggests 46,000 Slovenians in FVG (3.7%
of the total population), split between 10,000 in the province of Udine (1.9%), 11,000
in the province of Gorizia (7.8%) and 25,000 in the province Trieste (10.6%).

The presence of Slovenian is concentrated in certain well-defined areas. In the two
biggest cities Gorizia and Trieste, Slovenian speakers are under 10% of the popula-
tion, while they are present mainly in small municipalities close to these cities where
they reach rates over 70%.

Protection laws before 1999

With the annexation of Friuli, Italy has had a Slovenian minority on its own territory
since 1866. This minority was considerably expanded after World War One with the
6  Pavel STRANJ: La comunita sommersa. Zalozba trzaskega tiska, Trieste, 1992.
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annexation of Gorizia and Trieste, but we can only speak of legal protection of state
minorities for the Slovenian community after the London Memorandum in the 1954.
Before there had been no specific laws referring to the Slovenian minority. Howev-
er, the Italian Constitution recognizes the protection of linguistic minorities in the
country.

Before World War Two, the Italian State had initiated assimilation policies to-
wards Slovenians: nonviolent cultural assimilation between 1866 and 1920 was fol-
lowed, after World War One, with the annexation of large areas compactly inhabited
by Slovenians, by a phase of forced assimilation. It included the prohibition of Slo-
venian language usage in both the public and private sphere, the Italianization of
geographical names, as well as personal names and surnames, the shutdown of all
Slovenian language schools and associations, and political violence against persons
and organizations. This violence had already started with the occupation of the terri-
tories by the Kingdom of Italy but increased during the Fascist period (1922-1945).

The Memorandum established the reunification of Trieste with Italy, and recog-
nized certain minority rights for the protection of the Slovenian population of these
territories (Trieste). But it was only the Treaty of Osimo in 1975, with the permanent
recognition of the borders between Italy and Yugoslavia, that officially expanded the
legislation of minority rights to the Province of Gorizia. The Slovenians in Udine not
only did not have legal protection, but they were not even recognized by the State.
During this period one of the major steps to claim a system of protection for the
Udine Slovenians took place with the presentation of the “Charter of the Slovenes in
the Udine province” drafted by the Slovenian cultural associations in 1977. The basic
demand was the recognition of the Slovenian community in Udine.

During the ‘70s, successive drafts of bills advanced by the leftist parties and the
Slovenian associations demanded an equal treatment for all the Slovenians living in
the FVG. However, these proposal had never been approved.

After these unsuccessful projects, the Italian government committed itself to
the development of the protection of minorities by establishing, in 1977, a special
commission, the Commission Cassandro with the task of analysing the problems
of minorities and resolving them. However, the Commission’s work was hindered
by the opposition between those who claimed the same treatment for all Sloveni-
ans and those who wanted a separate protection. Soon the work of the Commission
was stopped when the government representatives began to doubt the existence of a
Slovenian community in the province of Udine. To verify this decision the Commis-
sion sent questionnaires to the mayors of the area without involving the Slovenian
associations. The results of the questionnaire recognized the existence of a minority,
however, deciding that it was nota Slovenian one, but rather a minority characterized
“by the use of a Slavic dialect” Because of this verdict, conflicts grew in the Commis-
sion and the Slovenian delegation decided to leave it. So the attempt to provide a legal
framework for all Slovenians failed.

ACTA HUMANA « 2016/6. 11



COCEANCIG ARON

The State laws 482/1999 and 38/2001

These two laws open a new scenario for the protection of minorities in Italy. This new
context is influenced by the new political season that opened in Italy and in Europe.
The collapse of the Iron Curtain, the independence of Slovenia in 1991, the new focus
at a European level on regional and minority languages,’ together with the new polit-
ical course in Rome, “Tangentopoli” and the birth of the “Second Republic” created
a fertile ground for the drafting of minority laws. Therefore, laws were passed during
centre-left governments (1996—2001), as leftist parties usually paid more attention to
minority issues in Italy.

Law No. 482 of 15 December 1999 named “Rules on protection of historical lan-
guage minorities” established the promotion of minority languages. The Italian legal
terminology has never used the term “national minorities”; instead, it is used the form
“linguistic minorities”® The law recognizes and mentions twelve historical linguistic
minorities, including the Slovenian.

However, it was two years after that, that defined in detail the framework of pro-
tection of the A new law was passed concerning the Slovenian minority: law No. 38 of
2001 named “Rules for the protection of the Slovene linguistic minority in the Friuli
Venezia Giulia” The fundamental innovation was the recognition and protection of
the rights of Italian citizens belonging to the Slovene linguistic minority present in
the Provinces of Trieste, Gorizia and Udine. The law therefore establishes that in the
territories of the Province of Udine, there is a Slovene minority and this minority has
the same rights as the Slovenes in Trieste and Gorizia. The equality of all Slovenes
in Italy was thus sanctioned for the first time. Thanks to this law, all the protections
provided for the Provinces of Gorizia and Trieste were automatically extended to the
Province of Udine.

The new law includes: the use of Slovenian names written according to the Slove-
nian orthography and the change of the names to the original if the names had been
Italianized (art.7), the use of the Slovenian language in public administration with
the exception of the armed forces and the police (art.8), the use Slovenian in oral and
written form in the elected bodies (art.9), the use bilingual public signs (art.10), the
recognition of the educational institutions in the Slovenian language (art.11), decla-
ration of regional support to the cultural, artistic, recreational, scientific, educational,
informational and publishing activities carried out by institutions and organizations
of the Slovenian minority (art. 16), the recognition of the Slovenian Theatre (art.18),
the return of immobile property expropriated by the Italian State (art.19), and the
protection of historical and artistic Slovenian heritage (art.20). The same law provides
special provisions for the Province of Udine (art.12). It declared that in schools topics
“related to the traditions, the language and the local culture” shall be taught in the

7  In 1992 the European Charter for Regional or Minority Languages was adopted.
8  This is due to historical reasons, because during Fascism the term “nation” was overused and after
the collapse of the Regime this word acquired a negative connotation.
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Slovenian language, and finally decreed the nationalization of the Slovenian bilingual
private school of San Pietro al Natisone.

One of the most important points of the new law concerns the territorial delimi-
tation of minority rights, i.e. in which municipalities the law has to be implemented.
Article 4 states that the law should be implemented “in the territory in which the
minority is traditionally present” The indication of the municipalities included in this
territory is the task of the Institutional Joint Committee which has to draw up a table
within 18 months of its constitution on the basis of the received requests. The re-
quirements for a request are: the signature at least of the 15% of the citizens or a third
of the municipality’s councillors.

From the point of view of the territorial delimitation it is essential to underline two
important criteria: censuses or estimates are not used to determine the territory; the
signers of the request can be not members of the Slovenian community. These two
are very important and peculiar elements, in fact, in different contexts, especially in
Central Eastern Europe, minority laws are strictly connected to census and requests
of members belonging to the minority.

The list of the municipalities subject to the minority law has to be established
by the Institutional Joint Committee for Slovenian minority issues, set up by law 38
(art.3). The Committee has the task not only to identify the municipalities where the
minority is traditionally present but to monitor the application of the law and the
problems related to it.

The Joint Institutional Committee for Slovenian minority issues

The Joint Institutional Committee is composed of twenty members, ten of them are
the members of the Slovenian minority. The Italian Council of Ministers appoints four
members, the Regional Council of FVG six, the Assembly of the Slovenians three, the
Regional Assembly seven. The Committee has a key role in the implementation of
Law No.38 and in the solution of issues relating to the protection of the Slovenian
minority. It is the body that connects the Slovenian community to local and State in-
stitutions, by monitoring the implementation of the law. Despite this important task,
the Committee’s power is extremely limited, in fact, it does not have any possibility to
impose or sanction bodies to enforce the law.

In the 15 years that Law No.38 was implemented, the Committee played different
roles. His work has been influenced by the political climate in Italy and FVG. The at-
mosphere, in some cases facilitated, while in others undermined its operation.

The first session took place sixteen months after the adoption of Law No.38. The
cause of this delay was the new government established in Rome after the elections of
13" May 2001 (just a few months after the approval of Law No.38). The new govern-
ment’ (a right wing one) was unwilling to implement the minority law and to appoint

9  The second Berlusconi government.
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the governmental members to the Committee. When the nominations were complet-
ed, the first session took place on 19 June 2002. In this session Rado Race was elected
President of the Committee, and he remained in office until 2007.

Political tensions marked these early years influencing the Committee’s operation
and the implementation of the minority protection law. Law No.38 was approved
under the centre-left governments in Rome. However the right wing won the na-
tional elections of 2001'° and minority laws, especially law No.38lost the institutional
support.

Due to the 2001 change the Committee could not work on the drafting of the list
of municipalities subject to law No.38. Writing this list was one of the first and most
important steps that the Committee had to take,'' and that had to be completed with-
in 18 months of its establishment. However, it was only completed in mid-2004-.

The work was obstructed by the Italian speaking members who abandoned the
meetings of the Committee, and with the lack of the quorum (the legal number were
fixed in five members by each two language communities) the Committee could not
work. The main reasons for the conflict were the territorial delimitation and the im-
plementation process.

During the drafting of the municipalities list subject to law No0.38 the main prob-
lems obviously did not concern the areas where the Slovenian community is in major-
ity and where, in previous years, others protection laws in effect, such as the smallest
municipalities of the province of Gorizia and Trieste. The main discussion was about
the cities (Gorizia, Trieste and Cividale) and the questions of the Slovenian minority
in Udine province, especially Resia Valley.

On the inclusion of the two county seats (Gorizia and Trieste) the main problem
was posed by the respective city councils, both cities in fact were headed by right wing
mayors that hindered the application of the law. The course of events was changed by
the 2002 election in Gorizia, when mayor Brancati was elected, supported by a leftist
alliance.'? The political change in the council created a greater collaboration between
the city and the Joint Committee. With the step taken by Gorizia the relationship with
the administration of Trieste became easier.

The inclusion of Cividale del Friuli, a town in Udine province adjacent to the Nati-
sone Valleys, was interesting. This town involved recently emigration of Slovenes from
neighbouring areas. In this case the registration of the municipality in the list did not
take place through the establishment of a relationship with the mayor and the town
council, but thanks to the initiative of the minority councillor®® causing a heated de-
bate. In fact, the Slovenian minority is not “historically present” in the town, however,
eight councillors (six from the opposition) not belonging to the Slovenian-speaking

10 The coalition also included an Italian post-fascist party: Alleanza Nazionale with a strong national-
ist and anti-minority position.

11 Law No.38/2001, Art. 4.

12 Brancati was the first mayor in Gorizia supported by a leftist coalition.

13 BANCHIG: op. cit., p. 31.
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community supported the requests to include the town in the implementation area.
Consequently, the request was accepted by the Joint Committee.

The “first period” of the Committee ended with the drafting of the municipali-
ties list and the first steps towards the implementation of the law. President Rado
was replaced by Bojan Brezigar (from 2007 to 2012), then followed by Jole Namor
(2012-2014).

During this period the activity of the Committee proceeded with less tension, but
not without problems. The support of regional governments improved the imple-
mentation thanks to regional law No.26 of November 2007. However, in several fields
numerous problems are still present, particularly visible bilingualism is lacking, espe-
cially in municipalities where Slovenians are in minority. Administrative offices only
partially use the minority language. However, the Committee continues with the goal
to decrease tension and not to break relations with local administrations. The Com-
mittee intends to proceed with the policy of small steps.

The most controversial issue during Brezigar’s and Namor’s presidency was the
situation of the Slovenians in Udine. The main problems concern the slow implemen-
tation of the law, especially in Cividale and the Natisone Valleys, and the so-called
“Resian issue”.

In the Natisone Valley the protection of the Slovenian minority generated the re-
action of those who claim the strangeness of the Slovenian identity. The Italian na-
tionalist movements started to mobilize to prevent the extension of law No.38 to mu-
nicipalities in the province of Udine. This revival of Italian nationalism brought about
demonstrations and acts of tensions which, however, never resorted to violence. The
movements opposing law No.38 argue that local communities do not speak Slovenian,
therefore cannot be classified as a Slovenian minority, even though they speak Slavic
languages. This debate gives rise to more separation between Slovenians and Italians.
The Committee recognized the different local language varieties, but never ques-
tioned the belonging of the local population to the Slovenian minority. Also, in order
draw the attention to Udine’s Slovenian community, in 2012 the Committee appoint-
ed President Jole Namor, a member of Slovenian community of Natisone Valleys.

The “Resian question” is a more complex issue, related again to the relationship be-
tween national and local identity. In 2007 the City Council of the municipality of Re-
sia passed a resolution to request the inclusion in the area under protection of the law
No.38,*despite the mayor’s insistence on the indigenous “Resian culture” However,
in 2010 the municipally elected a new mayor Sergio Chinese, founder of the “Identity
and protection of Resia Valley”(association that fight against the Slovenian language
in Resia) who requested the exclusion of the municipality from the safeguard area of
law No.38. This decision subsequently was reaffirmed on several regional, national
and international events'® and was brought to the Joint Committee. The Committee

14 Probably to take advantage of the possibility to gain public funds.
15 The last open letter, on 16" May 2016, was send to the Joint Committee, the President of the Italian
Republic, the Italian Prime Minister, the FVG Region and to the Council of the European Union.
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debates the “Resia issue” and decided that the municipality had to be part of the list
of towns where law No.38 is implemented. Moreover, the Committee decided to take
measures to safeguard local dialects.

In recent years, after these tensions the Committee has had period of significantly
less tension and has thus been able to concentrate on improving the protection ser-
vices offered to the Slovenian community. Visual bilingualism, institutional service
offices in the Slovenian language and an educational system now form the core of the
debate. In addition, in 2014 Ksenjia Dobrila was elected new president.

Conclusions

This brief explication of the legal framework for the protection of the Slovenian mi-
nority in Italy allows us to observe the peculiarities of the law No.38, highlighting
successes, problems and differences from the protection of other minorities.

The first major fact that we can identify is the lack of census data concerning the
minority. From my point of view, the lack of statistical data is a positive example. We
can see that, especially in Central Eastern Europe, minority laws are directly related
to census data, therefore, legal protection is available for only a certain percentage of
the minority population. This means that a census, instead of being a statistical tool,
can become cause of political and nationalist fights. Furthermore, this way not only a
territory where the minority is protected may lose its protection in case of a decrease
in the minority’s population, but during the census, the political climate can be affect-
ed by linguistic and nationalistic tensions.

Census data, although strongly demanded by international organizations (in the
case of FVG, the Council of Europe demanded the execution of the census several
times), often has negative implications. In this sense, the FVG system is different
from other Italian cases like South Tyrol. In fact, in South Tyrol the use of three lan-
guages is compulsory and omnipresent (from education to political/administrative
level). This compartmentalized system does not exist in FVG, probably because of the
area’s history, a traditional mix between language and national identity.

As a result of not using statistical data to determine the areas of the implemen-
tation of the law, the protected area cannot easily lose its status, as the case of the
municipality of Resia shows. The rigidity of law No.38 in this sense provides a strong
stability, necessary for any minority-protection policy.

Despite its considerable advantages (there is no doubt that law No.38 has greatly
improved the protection of minority), there are still some problems.

The Joint Committee, although it was a fundamental institution for strengthening
the law, has serious gaps. The most important is the lack of real power. In fact, the
Committee can only monitor the situation and recommend improvements. Taking
into account that the law does not provide sanctions, this greatly reduces the possibil-
ity of action where the law is not respected. Exactly because of this, implementation
has been slow, consequently, even after 15 years, a significant number of fields are not
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satisfactorily developed. The slow implementation, especially in the bigger cities and
where the Slovenian community is in minority, is similar to other Central European
cases.

Still, new and old challenges lie ahead that the legal framework will have to face in
terms of minority protection in FVG and the Slovenian minority. Now, 15 years after
the release of law No.38, even though several steps have been taken, numerous gaps
remain: from the restoration of property to visual bilingualism. Because of the small
size of the Slovenian community, the lack of Slovenian teachers in schools and people
in translation service is particularly problematic, a problem that can only be solved
with the help of Slovenia.

As shown throughout the article, the complexity of the Slovenian community and
the differences inside the Slovenian linguistic group with particular attention to the
local identity that characterize the Slovenians of FVG makes it a difficult challenge to
safeguard the Slovenian minority.

As of now there are other problems related to the economic crisis affecting Italy
and the institutional reorganization of the country. The economic crisis has severely
affected the marginal areas where part of the Slovenian community of Udine province
lives, highlighting the lack of state intervention in that area that did not stop emigra-
tion and the economic crisis. Due to the economic crisis, the institutional reorgani-
zation carried out by the Italian government is likely to jeopardize some vested rights
for the Slovenian minority, by merging municipalities or abolishing provinces. Meas-
ures therefore need to be assessed in detail by the Joint Committee, which will thus
continue to play the important role of the guarantor of the protection of the Slovenian
community in Friuli Venezia Giulia.
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The Restoration of the Historical Hungarian
Names of Hungarian-Populated Settlements in the
Territory of the Present-Day Transcarpathia from
1989 to 2000

SANDOR DOBOS

Transcarpathia is the western region of Ukraine, officially called 3akapmarcbka
obaactb/Zakarpatszka oblaszty! (See Map 1 and Map 2 in the Appendix, which show
the administrative divisions of Ukraine and the territorial structure of Transcar-
pathia).? Its administrative centre is Uzhgorod and the official language is Ukrainian.?
It is a multi-ethnic territory. According to the Ukrainian census data of 2001, the
population of Transcarpathia is about 1 254 614 people. The majority of the popu-
lation is Ukrainian (80.5%). We can also find people of several other nationalities:
Hungarians, Russians, Romanians, Ruthens, Slovakians and some others. The largest
national minority is the Hungarian community, about 151 516 Hungarians (12.1% of
the population) live near the border between Hungary and Ukraine.*

During the 20% century several territorial and governmental changes occurred in
the Carpathian Basin that caused several regularizations of settlement names by the
authorities in the territory of present-day Transcarpathia — especially because of politi-
cal and ideological purposes, without taking the cultural traditions and historical back-
grounds of the local Hungarian community and other ethnic groups into consideration.
In this way, settlement names have been changed about five times in the region (See

1  Latin alphabet versions of Slavic words are written in their Hungarian-based transliterations
throughout this study.

2 MOLNAR Jézsef: Természeti kornyezet. Természeti dttekintés, tdjszerkezet. Foldrajzi fekvés =
Kdrpdtalja, ed.: BARANYI Béla, Magyar Tudoményos Akadémia Regiondlis Kutatdsok Kézpontja —
Dialég-Campus Kiad6, Budapest-Pécs, 2009, 107—-108. [MOLNAR J6zsef: The Natural Environment.
The Natural Review, Landscape Structure. Geographical Position = Subcarpathia, ed.: BARANYI
Béla, Centre for Regional Studies of the Hungarian Academy of Sciences — Dial6g-Campus Publish-
er, Budapest-Pécs, 2009, 107-108.]

3 MOLNAR D. Istvan: Telepiilésrendszer. Viroshdlozat. A megye vdrosai = Kdrpdtalja, ed.: BARANYI
Béla, Magyar Tudoményos Akadémia Regiondlis Kutatdsok Kozpontja — Dial6g-Campus Kiado,
Budapest-Pécs, 2009, 239-242. [MOLNAR D. Istvan: The Settlement System. System of Cities and
Towns. Cities and Towns of the Region = Subcarpathia, ed.: BARANYI Béla, Centre for Regional
Studies of the Hungarian Academy of Sciences — Dial6g-Campus Publisher, Budapest-Pécs, 2009,
239-242.]

4  MOLNAR Jozsef: A népesség osszetétele. A népesség nemzeti és nyelvi osszetétele = Kdrpdtalja, ed.:
BARANYI Béla, Magyar Tudomanyos Akadémia Regiondlis Kutatdsok Kézpontja — Dialég-Campus
Kiadé, Budapest-Pécs, 2009, 187—-193. [MOLNAR Jozsef: Composition of Population. Composition of
Population by Nationality and Language = Subcarpathia, ed.: BARANYI Béla, Centre for Regional
Studies of the Hungarian Academy of Sciences — Dial6g-Campus Publisher, Budapest-Pécs, 2009,
187-193]
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Table 1 in the Appendix that includes several settlement names showing the changes
of place names during the 20" century in the territory of present-day Transcarpathia):®
¢ the first regularization of settlement names took place between 1898 and 1912
when the territory of present-day Transcarpathia belonged to the Austro-Hun-
garian Monarchy;
* the second one was during the period between the two World Wars, when the
region was integrated to the first Czechoslovak Republic from 1919 to 1938;

* the names of the settlements were modified for the third time between 1938

and 1944 when the region became part of Hungary again;

* after the Second World War the settlement names were changed again, for the

fourth time, when the territory of present-day Transcarpathia was attached to

the Soviet Union from 1945 to 1991;

* the fifth changing of city-, town- and village-names began after the collapse of the

Soviet Union, when the region became part of the independent Ukraine (1991).
The subject of the given study is connected to the fifth regularization of settlement
names in the territory of present-day Transcarpathia that began in the Soviet era,
at the end of 1980s, but its official approval occurred in the time of independent
Ukraine. It differed from earlier regularizations of place names because the local
Hungarian minority initiated the restoration of traditional and historical Hungarian
names of settlements populated by them based on updated international and Ukrain-
ian contracts and laws relating to the rights of national minorities.

As a first step, Hungarian names of Transcarpathian settlements began to be used
in the local Hungarian-language press, first mentioning their Ukrainian names as
well, later only the historical Hungarian names.® However, that did not solve the prob-
lem of the usage of historical Hungarian place names because Ukrainian place names
approved in 1946 remained official.”

5 Dosos Sandor: Changes of Place Names in the Territory of Present-Day Transcarpathia from 1898
to 2000 = Nyelvhaszndlat, kétnyelviiség: Tanulmdnyok a Hodinka Antal Nyelvészeti Kutatokozpont
kutatdsaibdl II., ed. HIRES-LAszL6 Kornélia, Autdor-Shark, Ungvar, 2016, 187-206. [DoBos
Sandor: Changes of Place Names in the Territory of Present-Day Transcarpathia from 1898 to
2000 = Language Usage, Bilingualism: Studies of the Antal Hodinka Linguistic Research Centre of
Ferenc Rakéczi II Transcarpathian Hungarian Institute. Volume II, ed. HIRES-LAsz16 Kornélia,
Autdor-Shark, Uzhgorod, 2016, 187-206.]; DoBos Sandor: Magyar helységnevek Kdrpdtaljdn.
Kodifikdcids kisérletek és eredmények (1989—2000) = Hatdrhelyzetek VII.: Kozosség és identitds a
Kdrpdt-medencében, eds. FEDINEC Csilla, SZoTAK Szilvia, Budapest, Balassi Intézet Marton Aron
Szakkollégium, 2014, 454—479. [DoBos Sandor: Hungarian Place Names in Transcarpathia. Cod-
ifying Attempts and Results from 1989-2000 = Community and Identity in the Carpathian Basin.
Border-Situations VIL, eds. FEDINEC Csilla, SzoTAK Szilvia, Mérton Aron Specialized College of
Balassi Institute, Budapest, 2014, 454—479.] (Hereafter: DoBos: Magyar helységnevek Kdrpdtal-
jdn[Hungarian Place Names in Transcarpathia]..., op. cit.)

6  SEBESTYEN Zsolt: Magyar helynévkutatds Kdrpdtaljdn, Névtani Ertesité 30(2008), 198.
[SEBESTYEN Zsolt: Research on Hungarian Toponyms in Transcarpathia, Névtani Ertesitd,
30(2008), 198.]

7  LizaNEc Péter: A nép kultirdjdt, hagyomdnyait 6rzik, Karpati Igaz Sz4, 1991. janudr 19, 4. [L1zAN-
EC Péter: They preserve the people’s culture and traditions, Kérpéti Igaz Sz6, 19* January 1991, 4.]
(Hereafter: LizANEC: A nép kultirdjdt[ They preserve]..., op. cit.)
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In addition, the use of the Hungarian names of settlements in the written language
raised another problem because journalists, editors of publishing houses, proof-read-
ers, teachers and all meticulous and conscious users of their Hungarian native lan-
guage often wavered when they had to write the Hungarian names of settlements.
Such questions were raised: How is this then? Which one is the correct form? What
suffix shall I connect to the name of this or that village or town? Consequently, there
were journalists and reporters who wrote the name of “Nagyszdlds” as “Nagyszbll6s’,
the name of “Tiszadgtelek” as “Agtelek” or “Telek” and so on. Their confusion and per-
plexity came from the fact that the Hungarian place names had disappeared from the
written language during the last few decades, they were used only in everyday con-
versations where there was not a problem to use the different versions of Hungarian
names of settlements.?

Thus, the restoration of settlement names was not an easy task. On the one hand,
the Transcarpathian Hungarians had to decide which versions of historical Hungarian
place names should be restored, and on the other hand, they also had to achieve that
the use of the chosen historical Hungarian place names would be approved officially
by authorities. These tasks were also mentioned by Aniké6 Beregszaszi who wrote the
followings: “The task was two-fold. Status planning had to be instituted to make the
use of the Hungarian names of Subcarpathian places legal in written language use,
and corpus planning tasks had to be carried out by choosing among the variants that
existed in spoken discourse’”

Two institutions dealt with the restoration of the historical Hungarian names of
Hungarian-populated towns and villages: a) Transcarpathian Hungarian Cultural As-
sociation,' founded in 1989, as the main initiator of holding referendums to change
names of Hungarian settlements;'! b) Hungarian Studies Centre of the Soviet Union
(now Uzhgorod Hungarian Studies Institute), established in 1988, as the linguistic

8  MOricz Kalman: Hogyan helyes? Megérkezett az MTA Nyelvtudomdnyi Intézetének dlldsfoglaldsa a
kdrpdtaljai magyar helységnevekrél, Karpati Igaz Sz6, 1990. december 2, 3. [MORIcz Kdlmén: What
is correct? The official opinion of the Linguistics Institute of the Hungarian Academy of Sciences on
“Transcarpathian Hungarian place names” has arrived, Kérpéti Igaz Sz6, 2° December 1990, 3.]
(Hereafter: MORICZ: Hogyan helyes?[ What is correct?]..., op. cit.)

9  BEREGSZASZI Anikd: Language Planning Issues of Hungarian Place Names in Subcarpathia, Acta
Linguistica Hungarica, 49(1995/1996)/3-4, 374.

10 Transcarpathian Hungarian Cultural Association is the English name-version of the official Ukrain-
ian name of the institution: ToBapuctso Yropcoskoi Kyasrypu 3axkapnarts/Tovarisztvo Uhorszkoji
Kulturi Zakarpattya. It can also be translated into English as Subcarpathian Hungarian Cultural As-
sociation based on the Hungarian name of the institution: Karpataljai Magyar Kulturalis Szévetség.
The author of the cited paper uses the latter English name-version of the institution.

11 BEREGSzAszI Anikd: Magyar helységnevek Kdrpdtaljdn a nyelvi tervezés tiikrében = A Magyar
névtani kutatdsok legiijabb eredményei. I. kotet, ed.: B. GERGELY Piroska, HAjpU Mihdly, Gondolat
Kiado, Budapest, 1997, 358. [BEREGSZASZI Aniké : Language Planning Issues of Hungarian Place
Names in Subcarpathia = The Latest Results of the Researches of Hungarian Onomastics. Volume
I, ed.: B. GERGELY Piroska, HAjpU Mihdly, Gondolat Kiad6, Budapest, 1997, 358.] (Hereafter:
BEREGSZASZI: Magyar helységnevek Kdrpdtaljdn[Language Planning Issues of Hungarian Place
Names]..., op. cit.)
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scientific institute of Uzhgorod State (now: National) University that was asked by the
authorities to check and form an opinion on the results of the referendums."

Hungarian Studies Centre of the Soviet Union considered itself competent to con-

trol the way of the restoration of historical Hungarian place names. It formed its own
scientific opinion about it by emphasizing that the usage of place names should be
based on historical, cultural and linguistic principles. The following principles con-
sidered to be the most important by it:*?

* We should keep those names of settlements that could be found in historical
documents, withstood the different governmental and administrative changes
and preserved their original forms, for example: Bilki, Zahattya, Kusnica, Oszij,
Dorobratovo and so on.

* We should reconsider those names of towns and villages that changed during
history and choose versions that are based on historical and linguistic princi-
ples, while also taking into the local inhabitants’ usage.

The Hungarian Studies Centre of the Soviet Union in agreement with the Department
of Hungarian Philology at Uzhgorod State (now: National) University established the
following principles of changing the names of Hungarian-populated settlements into
historical Hungarian place names:!*

* We should write the place names in Hungarian as they are accepted in linguis-
tic usage and as they can be found in historical documents. Cyrillic alphabet
should be used in the case of transliteration of them into Russian and Ukrain-
ian languages by taking into consideration phonetic and morphological rules
of the languages, for examples: Csdszloc — Yacaisui/Csaszlivci, Barkaszé —
bapkacoBo/Barkaszovo, Bikény — Bexenv/Bekeny and so on.

* The multi-element place names should be written in accordance with the
orthography of the Hungarian language. In the case of the transliteration of
them into Russian and Ukrainian languages the first element of them (that is
an attributive common noun) should be translated, for example: Feketepatak
— Yopuwit Iorik/Csornyij Potyik, Kisbégdny — Maaa (Maaas) buitraus/Mala
(Malaja) Begany, Nagydobrony — Beauxa (Beaukast) Aobpous/ Velika (Velikaja)
Dobrony and so on.

* The names of Ukrainian-inhabited settlements should be used in Hungarian
in accordance with phonetic and morphological rules of the Hungarian lan-
guage, for example: Boaoseln/ Volovec — Voldc, KBacoBo/Kvaszovo — Kovdszd,
CeaasBa/Szvaljava — Szolyva, Bepsius/ Verjaca — Veréce and so on.

* In the case of the transliteration of multi-element Ukrainian place names into
Hungarian the first element of them (that is an attributive common noun)
should be translated, for example: Maaa Konausi/Mala Kopanya — Kiskopdny,
Bepxui PemeTn/ Verhnyi Remeti — Felséremete and so on.

12 LizANEc Péter: Helységnevek Kdrpdtaljdn, Ung-vidéki Hirek, 1990. december 25, 3. [LIZANEC
Péter: Place names in Transcarpathia, Ung-vidéki Hirek, 25" December 1990, 3.]

13 LizANEcC: A nép kultirdjdt[ They preserve]..., op. cit., 4.

14 L1zANEC: A nép kultirdjdt[They preserve]..., op. cit., 4.
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* Several place names in Ukrainian literary language usually get a suffix °

«

-e”
AppaHoBe/Ardanove, beperose/Berehove, MykaueBe/ Mukacseve etc. However,
in Transcarpathia Ukrainian place names became widely used with suffix “-0™
AppaHoBo/Ardanovo, Beperoso/Berehovo, Mykauese/Mukacsevo etc. In this
way, we should take this into consideration and must not insist on the usage of
Ukrainian place names with suffix “-e” except those ones that were established
from the old versions of place names with suffix “-oe™ Bepbosoe/Verbovoje —
Bepb6oge/Verbove, Inyboxoe /Hlubokoje — I'ny6oxe/Hluboke, AisoBoe/Gyilovo-
je — Ainoe/Gyilove, AyboBoe/Dubovoje — Ay6ose/ Dubove and so on.

At the Transcarpathian Hungarian Cultural Association the Mother Tongue and Lan-
guage Policy Committee dealt with the issues and questions of the usage of Transcar-
pathian Hungarian place names. To get closer to the solutions to the problems and
the answers to the disputed questions it sent a letter to the Research Institute for Lin-
guistics of the Hungarian Academy of Sciences on 25% of September, 1990 requesting
the Institute’s opinion on the following questions:'®

* In the case of the multi-element place names the shorter forms of them are

widely used in the spoken language. Which one is recommended in the formal
and semi-formal written language: the longer or the shorter form (for example:
Beregdéda or Déda, Mezbkasszony or Kaszony, Sdrosoroszi or Oroszi, Makkos-
jdnosi or Janosi, Tiszatjlak or Ujlak, Nevetlenfalu or Nevetlen, Kisrdt or Nagyrdt
or Rat and so on)?

Would it be appropriate to use the historical Hungarian place names in those
settlements where there is not an ethnic Hungarian population or the number
of them is very low (for example: Beregszentmiklos — UnnapieBo/Csinagyije-
vo, Okérmezé — Mixripssi/Mizshirja, Kirdlymezé — Yctb-Yopua/Uszty-Csorna,
Bercsényfalva — Ay6pinia/Dubrinyics and so on)?

Which one is recommended in the case of place names that have more than one
variant in spelling (local Hungarian inhabitants prefer mainly the first variant:
Bdtyu or Bdtyu, Borzsova or Borzsava and so on)?

Transcarpathian Hungarians use place names that can receive both in-cases
and on-cases in a different way from those Hungarian speakers who live out-
side the given linguistic area. Local Hungarian population prefers mainly the
in-cases (for example: Beregszdszba for “to Beregszdsz’, Beregszdszban for “in
Beregszdsz”) instead of the suitable on-cases (for example: Beregszdszra for “to
Beregszdsz', Beregszdszon for “in Beregszdsz”). Which variants of place names
are recommended to use?

On 20™ of November, 1990 the Research Institute for Linguistics of the Hungarian
Academy of Sciences sent its position and recommendations on the usage of Tran-

15

Letter to the Research Institute for Linguistics of the Hungarian Academy of Sciences sent by

the Mother Tongue and Language Policy Committee of the Transcarpathian Hungarian Cultural
Association. Ungvar (officially called Uzhgorod), 25% September, 1990. It can be found in the Antal
Hodinka Linguistic Research Centre of Ferenc Rdkdczi II Transcarpathian Hungarian Institute in
Beregszdsz (officially called Berehove).
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scarpathian Hungarian place names to the Mother Tongue and Language Policy
Committee of the Transcarpathian Hungarian Cultural Association. They are the fol-
lowings:'®

* Hungarian place names should be written in accordance with the rules of the
standard Hungarian orthography. Thus, multi-element place names should al-
ways be written as one word (for example: Tiszaiijlak, Makkosjdnosi and so on);
common words and nouns as components of place names should be usually
used in colloquial forms (for example: sz61ds, kiit, viz and so on)

* From the point of view of the exact identification those place names that consist
of one element and are used for representing more than one settlement in the
Hungarian linguistic area should get attributive components (distinctive prefix-
es) and be used in the longer forms. Thus, in the case of the settlements Oro-
$zi, Ujlak, Janosi etc. the longer forms of their names: Sdrosoroszi, Tiszaujlak,
Makkosjdnosi etc. are recommended for use. This procedure is likely to cause a
situation where the place names known and used by the local Hungarian com-
munity would differ from the official ones used in the local Hungarian press but
it would not be a unique problem. In Hungary we can find several examples of
this situation like in the case of the settlement Balatonszabadi: its official name
is Balatonszabadi but most of the local inhabitants call it just Szabadi.

* Itis natural to use the historical Hungarian place names as official and adminis-
trative names of settlements and to show them on place name signs at entrances
and exits of settlements, in towns and villages where Hungarian inhabitants
are in a majority. However, it is recommended to use a Hungarian name with
a long history as a nonofficial name in the Hungarian press and in everyday
conversations even if the official administrative name of the settlement is not
its Hungarian name, for example: in the case of Okérmezd."” From this point of
view it is acceptable that alongside with their official names, ethnic Hungarians
refer to villages YunapieBo/Csinagyijevo and Ycrb-HopHa/Uszty-Csorna as Sz-
entmiklés and Kirdlymezd (see the example of the official place name Bratislava
that is used in Hungarian as Pozsony). It is possible that the younger generation
would not know the historical Hungarian names of settlements which can cause
difficulties in the identification and usage of place names. But it is believed that
by the continuous reuse of the Hungarian place names in everyday conversation
difficulties would disappear in a short time.

* Between suffixes that can be connected to the names of settlements both in-cas-
es and on-cases are acceptable, neither of them can be considered nonstandard

16 Letter to the Mother Tongue and Language Policy Committee of the Transcarpathian Hungarian
Cultural Association sent by the Research Institute for Linguistics of the Hungarian Academy of
Sciences. Budapest, 20 November, 1990. It can be found in the Antal Hodinka Linguistic Research
Centre of Ferenc Rakdczi II Transcarpathian Hungarian Institute in Beregszasz (officially called
Berehove).

17  Its official name is Mixrip’s/Mizshirja.
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colloquial language. The norms of the local linguistic usage show which place
names get in-cases and which ones get on-cases. The language of the press
should follow the standards of local usage as well.

* It is important to make and publish the list of the Hungarian names of Tran-
scarpathian towns, villages, mountains and rivers in the interest of the proper
and correct use of place names. That list also should show which Hungarian
place names can be used as official and administrative names of settlements (in
Hungarian-majority towns and villages) and which ones can be used as nonoffi-
cial names in the Hungarian press and in everyday conversations (in towns and
villages populated by non-Hungarians).

After the recommendations of the Research Institute for Linguistics of the Hungar-
ian Academy of Sciences on the usage of Transcarpathian Hungarian place names
— according to Moricz — the Mother Tongue and Language Policy Committee of the
Transcarpathian Hungarian Cultural Association immediately started making the list
of Hungarian geographical names of Transcarpathia in order to publish a source for
the right and correct use of Hungarian place names in Transcarpathia.'®

Unfortunately, the Hungarian Studies Centre of the Soviet Union and Transcar-
pathian Hungarian Cultural Association disagree on several points of the restora-
tion of the historical Hungarian names of Hungarian-populated towns and villages in
Transcarpathia. For instance, both institutions emphasized that the main task is the
restoration of historical names of settlements, but they defined the notion different-
ly." The Transcarpathian Hungarian Cultural Association stated that historical place
names should be the longer-forms of Hungarian names of settlements approved in
accordance with the 4" article of the 1898 Act,® while Hungarian Studies Centre of
the Soviet Union stressed that traditional place names should be the shorter-forms
of Hungarian names of settlements used before the first place name regularization.*
The Transcarpathian Hungarian Cultural Association also stated that the opinion of
local inhabitants should be the primary decisive factor in selection of traditional place
names instead of the rather science-oriented view of Hungarian Studies Centre of the
Soviet Union.?

Moreover, the Transcarpathian Hungarian Cultural Association disagrees with
Hungarian Studies Centre of the Soviet Union on the transliteration of the names
of several Transcarpathian settlements into Hungarian and Ukrainian as well. Thus,
the Transcarpathian Hungarian Cultural Association saw the solution in the use of

18 MORricz: Hogyan helyes? [What is correct?]..., op. cit., 3.

19 BEREGSZASZI: Magyar helységnevek Kdrpdtaljdn [Language Planning Issues of Hungarian Place
Names]..., op. cit., 359.

20 MOricz: Hogyan helyes? [What is correct?]..., op. cit., 3.

21 MOricz Kalman: Térjiink vissza a természetes dllapotokhoz! Karpatalja, 1991. majus, 9. sz. (II. évf.).
4. [MOricz Kalman: Let us return to the natural state, Kérpétalja, 2(May 1991)/9, 4.]

22  MOricz Kalman: Csak kelld tisztelettel... Karpati Igaz Szd, 1991. februdr 6, 2. [MORrIcZ Kalman:
Only with due respect, Karpati Igaz Sz6, 6" February 1991, 2.] (Hereafter: MOricz: Csak kellé [Only
with]..., op. cit.)
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dual bilingual place names, that is, each settlement should have an official name in
the state language (in Ukrainian) and another official name in Hungarian.”® The use
of dual bilingual place names for towns was supported by the Institute for Linguis-
tics of the Academy of Sciences of the Soviet Union.** However, the usage of dual
bilingual place names was not possible in accordance with the 1989 law “On the lan-
guages in the Ukrainian SSR” because it said that each settlement could have only
one official name which should be established and used in Ukrainian.”® On the other
hand, it is worthy of attention, that while the authorities were against the use of dual
bilingual place names, in practice each settlement in Transcarpathia had two official
names: a Russian and a Ukrainian one,”® for example: Munepaabroe/Mineralyno-
je—MinepaabpHe/Mineralyne,” Beperoso/Berehovo—beperose/Berehove,® Y3aoBoe/
Uzlovoje—Bysaose/Vuzlove,” Mexropse/Mezsgorje—Mixrip’si/Mizshirja,* etc.

To resolve the disputed questions of restoring historical Hungarian place names,
the Transcarpathian Hungarian Cultural Association, Hungarian Studies Centre of
the Soviet Union and the Institute of Hungarian Studies (Budapest) held a profession-
al meeting in Ungvir (officially called Uzhgorod), on 11* of May, 1991.3' The result
of the meeting was an eight-point statement. The statement mainly considered de-
sirable: a) the official place names should be used parallelly in the state language and
in the languages of Transcarpathian minorities in accordance with the international
practice of the usage of settlement names in multinational regions; b) the minority
population of a town or a village should be allowed to officially use their own form
of the name of the place if they constitute at least 5% of the total local population or
number at least 1000 people; c) the official names are to be formed according to the

23  MOricz: Csak kelld [Only with]..., op. cit., 2.

24 Here we can only refer to the press. We should find other sources to reveal more details. Source:
MOricz: Csak kellé [Only with]..., op. cit., 2.

25 3axon Ykpaincvkoi padsaHcbkoi coyiaricmuqnol pecnybiriku Ipo mosu 8 Yxpaincokiti PCP (in Hun-
garian: Az Ukrdn Szovjet Szocialista Koztdrsasdg torvénye az Ukrdn SZSZK-beli nyelvekrél). Kuis,
28 mosmus 1989 poky. Axmepero: http://zakon3.rada.gov.ua/laws/show/8312-11 (2016.05.21) [The
law of the Ukrainian Soviet Socialist Republic “On the languages in the Ukrainian SSR”. Kyiv, 28"
October 1989. Source: http://zakon3.rada.gov.ua/laws/show/8312-11 (21.05.2016)]

26 MOOR: A vita még nem délt el. Beregszdsz VAGY Beregovo? — Beregszdsz ES Beregovo! Kérpétalja,
2(1991. junius)/11, 10. [MOOR: The debate is not over. Beregszdsz or Beregovo? — Beregszdsz and
Beregovo! Kérpatalja, 2(June 1991)/11, 10.]

27 Hungarian name of this settlement is: Tiszadsvany. Source: BOTLIK Jézsef, DuPka Gyorgy: Ez hdt
a hon..., Mandatum — Universum Kiadd, Budapest—Szeged, 1991, 261. [BOTLIK J6ézsef, DUPKA
Gyorgy: This is our homeland..., Manddtum — Universum Publisher, Budapest—Szeged, 1991, 261.]
(Hereafter: BoTLIK, DUPKA: Ez hdt a hon [This is our]..., op.cit.)

28 Hungarian name of this settlement is: Beregszdsz. Source: BOTLIK, DUPKA: Ez hdt a hon [This is
our]..., op. cit., 261.

29 Hungarian name of this settlement is: Batyd. Source: BOTLIK, DUPKA: Ez hdt a hon [This is our]...,
op. cit.,, 261.

30 Hungarian name of this settlement is: Okormezd. Source: BoTLIK, DUPKA: Ez hdt a hon [This is
our]..., op. cit., 264.

31 Kdrpdtalja telepiilésneveirdl (Alldsfoglalds), Karpatalja, 2(1991. majus)/9, 4. [Participants of the meet-
ing: Official opinion on Transcarpathian Hungarian place names, Karpatalja, 2(May 1991)/ 9, 4.]
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rules of the formation of proper nouns in each language; d) the historical index of
Transcarpathian place names should be completed.

However, differences remained on some points even after the meeting, and the
historical index of Transcarpathian place names was never completed either.*

To make the traditional, historical Hungarian place names officially approved lo-
cal Hungarians with the help of the Transcarpathian Hungarian Cultural Association
initiated referendums in villages. The results of local referendums were confirmed
by councils of villages and districts that forwarded them to the council of the Tran-
scarpathian region. The council of the region, before making its official decision on
the historical Hungarian place names supported by local referendums, asked the
Hungarian Studies Centre of the Soviet Union to form an opinion on them.*® On
that level of the administration the process of restoration and official authorization of
the traditional names of Hungarian-populated settlements were slowed by the above
mentioned differences between the opinions of Transcarpathian Hungarian Cultural
Association and Hungarian Studies Centre of the Soviet Union on the historical Hun-
garian names of settlements.**

Fortunately, in most cases the council of the Transcarpathian region approved
the historical Hungarian place names supported by local referendums instead of
the place names variants suggested by the Hungarian Studies Centre of the Soviet
Union.* Based on the 1978 Constitution® (article 108, paragraph 6) of the Ukraini-
an Soviet Socialist Republic and the 1996 Constitution® (article 85, paragraph 2) of
Ukraine, the results of the local referendums were forwarded to the Supreme Council
of Ukraine (also known as: Verkhovna Rada (Parliament) of Ukraine) for approval
(See Figure 1 in the Appendix, which shows the way of initiating local referendums,
forming scientific opinion on them and approving the results of them).

Finally, thanks to the initiation of the Transcarpathian Hungarian minority, the
parliament of Ukraine made a positive decision on the official restoration and use of
the traditional names of Hungarian-populated settlements four times between 1991
and 2000. Consequently, about fifty Hungarian settlements got back their traditional,

32 BEREGSZASZI: Magyar helységnevek Kdrpdtaljdn [Language planning issues of Hungarian place
names]..., op. cit., 360.

33 DoBos: Magyar helységnevek Kdrpdtaljdn [Hungarian place names in Transcarpathial..., op. cit.,
467-468.

34 Ibid., 471.

35 Ibid., 471.

36 Koucturyuis (OcHoBHuMit 3akoH) Ykpaincbkoi PapsHebkol CoriaaicTnuHoi Pecry6aixku (in Hungar-
ian: Az Ukrdn Szovjet Szocialista Koztdrsasdg Alkotmdnya). Kuis, 20 xBitHst 1978 poky. Axxepeao:
http://gska2.rada.gov.ua/site/const/istoriya/1978.html (2016.05.21) [Constitution of the Ukrainian
Soviet Socialist Republic. Kyiv, 20® April 1978, Source: http://gska2.rada.gov.ua/site/const/istori-
ya/1978.html (21.05.2016)]

37 Koucruryuis Yxpainu (in Hungarian: Ukrajna Alkotmdnya). Kvis, 28 yepBHst 1996 poxy.
Axepeno: http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/page4
(2015.12.21) [Constitution of Ukraine. Kyiv, 28" June 1996, Source: http://zakon4.rada.gov.ua/laws/
show/254%D0%BA/96%D0%B2% D1%80/ page4 (21.05.2016)]
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historical names, for example: fIBopose/Javorove became Ecenn/Eszeny, 3actraBHe/
Zasztavne —3arncoHb/Zapszony, FOaiBui/Julivci — Aroaa/Gyula, Apucina/Driszina —
Aepuen/Dercen etc. But, in the case of two villages: Bopoai/Bodoliv and Bysaose/
Vuzlove the historical Hungarian names Badalé and Bdtyii were not given back be-
cause the parliament of Ukraine changed Bopoais/Bodoliv into baparoso/Badalovo
and Bysaose/Vuzlove into batboBo/Batyovo. (See Figure 2 and Table 2 in Appendix,
which show the results of the fifth place name changes in the territory of present-day
Transcarpathia based on the relating decrees of Verkhovna Rada (Parliament) of
Ukraine).

Furthermore, the Transcarpathian Hungarian minority also made attempts to re-
store the historical name of a Hungarian-majority town officially called beperose/
Berehove. In the town two referendums were held on the official restoration of the
historical town-name Beregszdsz. On the first referendum that took place in 1990
66% of the eligible voters participated in it and 89.9% of them were in favour of the
replacement of the official town name beperose/Berehove with the historical place
name Beregszdsz.*® However, the result of the referendum was not approved by the
Supreme Council of Ukraine with reference to the lack of law on referendums. The
second referendum was held in 2010 51.4% of the eligible voters took part in it and
only 46.6% of them supported to restore the historical town name Beregszdsz. Thus,
based on the law of national and local referendums® accepted in 1991 the second
referendum was also unsuccessful. However, it is suspicious that many ballots were
invalid.*

38 FOGARASI: Berehovo=Beregszdsz, Beregi Hirlap, 2010. julius 26, Forras: http://www.beregihirlap.
uz.ua/
index.php?option=com_content&view=article&id=679:berehovo-beregszasz&-
catid=4:kozelet&Itemid=4 (21.05.2016) [FOGARASI: Berehovo=DBeregszdsz, Beregi Hirlap, 26 July
2010. Source: http://www.beregihirlap.uz.ua/
index.php?option=com_content&view=article&id=679:berehovo-beregszasz&-
catid=4:kozelet&Itemid=4 (21.05.2016)]

39 3axon Ykpainu Ilpo Bceykpaincvkuii ma micyesi pegpepenoymu (in Hungarian: Ukrajna torvénye
az orszdgos és helyi népszavazdsokrol). Kuis, 3 aunust 1991 poky. Awmepeao: http://zakon5.rada.
gov.ua/laws/show/1286-12/page2 (2016.05.21) [The law of Ukraine "On the national and local
referendums’; Kyiv, 3 July 1991. Source: http://zakon5.rada.gov.ua/laws/show/1286-12/page2
(21.05.2016)]

40 1. Gy.: Eredménytelen volt a referendum. Kérpdtinfo, 14(2010. november 18.)/46 (14. évf.), 2. Forras:
http://www.karpatinfo.net/hetilap/2010/info_201046.pdf (2016.05.21) [I. Gy.: It was an unsuccessful
referendum. Karpatinfo, 14(18* November 2010)/46, 2. Source: http://www.beregihirlap.uz.ua/ in-
dex.php?option =com_content&view=article&id=679:berehovo-beregszasz&catid=4:kozelet&Item-
id=4 (21.05.2016)]; BeperiBui Taxu He MATpUMaAM nepeitmeHyBaHHs Beperosa na Bepercac.
3akapmarts oHAaitH, 09.11.2010. Axxepeao: http://zakarpattya.net.ua/News/75177-Berehivt-
si-taky-ne-pidtrymaly-pereimenuvannia-Berehova-na-Berehsas (2016.05.21) [Inhabitants of
Berehove did not support to change Berehove into Beregszdsz, Zakarpattya online, 09" November
2010. Source: http://zakarpattya.net.ua/News/75177-Berehivtsi-taky-ne-pidtrymaly-pereimenu-
vannia-Berehova-na-Berehsas (21.05.2016)]
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sidium of the Supreme Council of Ukraine on the restoration of historical names of settlements
belonged to the Beregszaszi, Nagysz816si, Munkécsi and Ungvdri districts (officially called Be-
rehivszkij, Vinohradivszkij, Mukacsivszkij, Uzhgorodszkij rajoni). Kyiv, 2™ March 1995]. Source:
http://zakonl.rada.gov.ua/laws/show/137/95-n8 (2015-12-21)

Ykaz Tlpe3udii Bepxosnoi Paou Ykpainu Ilpo BiOHOBAEHHA OeAKUM HACEAEHUM WNYHKMAM

Bepeziscvkozo pationy 3akapnamcbkoi 06Aacmi KoruuiHix HalimeHysanp (in Hungarian: Ukraj-
na Legfels6bb Tanacsa EInokségének rendelete Kdrpdtalja Beregszdszi jardsdhoz tartozo telepii-
lései torténelmi neveinek visszadllitdsdrol). Kuis, 21 Bepects 1991 poxky. [The decree of the Pre-
sidium of the Supreme Council of Ukraine on the restoration of historical names of settlements
belonged to the Beregszdszi district (officially called Berehivszkij rajon). Kyiv, 21* September
1991]. Source: http://zakon2.rada.gov.ua/laws/show/1592-12 (2015-12-21)

Ykas3 Ipe3udii BepxosHoi Paou Ykpaincvkoi PCP I1po BiOHOBAEHHS 0esSKUM HACEAEHUM NYHKIMAM

Yaneopodcvkoeo paiiony 3axapnamcbkoi 06Aacmi KoAuwHix Hatimenysanp (in Hungarian: Az
Ukran SZSZK Legfelsébb Tandcsa EInokségének rendelete Kdrpatalja Ungvari jarasahoz tartozé
telepiilései torténelmi neveinek visszaallitdsarol). Kuis, 22 arotoro 1991 poky. [The decree of the
Presidium of the Supreme Council of the Ukrainian Soviet Socialist Republic on the restora-
tion of historical names of settlements belonged to the Ungvari district (officially called Uzhgo-
rodszkij rajon). Kyiv, 22" February 1991]. Source: http://zakon2.rada.gov.ua/laws/show/765-12
(2015-12-21)

Maps:

Political and Administrative Map of Ukraine. Source: Raster Maps: http://www.raster-maps.

com/images/maps/rastr/ukraine/atlas/political_and_administrative_map_of ukraine.jpg
(21.05.2016)

Administrative Map of Present-day Transcarpathia (officially called 3akapnarcbka o6aacts/Zakar-
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APPENDIX
Map 1 Political and Administrative Map of Ukraine
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Map 2 Administrative Map of Present-day Transcarpathia (officially called 3akapnamcvka
obracmyv/Zakarpatszka oblaszty)
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Source: Ukrmap: http://ukrmap.su/en-gr/497.html (2016-05-21)
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Table 1 Changes of Settlement Names during the 20th Century in the Territory of Present-Day

Transcarpathia (illustrating with several names of settlements)
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Sources:
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Kdrpdtalja telepiiléseinek nemzetiségi (anyanyelvi) adatai: 1880—1941, eds.: Kepecs Jozsef, Czibulka
Zoltdn, Ddnyi Dezsd, Kozponti Statisztikai Hivatal, Budapest, 1996. [Data on the Nationality (Na-
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eds.: Kepecs Jozsef, Czibulka Zoltdn, Ddnyi Dezsé, Hungarian Central Statistical Office, Budapest,
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Melléklet a 14.500/1939. B. M. szdmii rendelet 1. §-dnak (2) bekezdéséhez: ,A kdrpdtaljai teriilet
kozségeinek jegyzéke, Beliigyi Kozlony, 44(1939. julius 6.)/30. 781-802. [Supplement to the order no.
14500 B.M. from 1939 on “The list of the settlement names of the Subcarpathian territory’, Beliigyi
Kozlony, 44(1939. jitlius 6.)/30. 781-802.]

Vidrady Kdroly: Csonka-Magyarorszdg kozigazgatdsi helységnévtdra (Az anyaorszdgot, a visszac-
satolt felvidéket, Kdrpdtaljdt, Kelet-Magyarorszdgot, Fels6-Erdélyt és Délvidéket magdba foglalo
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Budapest, 1941.]
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were renamed from 1st of January 1986 to 1st of March 2016]. Source: http://static.rada.gov.ua/
zakon/new/NEWSAIT/ADM/zmist.html (25.03.2016)

Iemopis micm i cia Yepaincvkoi PCP: B 26 m. 3BAKAPITATCbKA OBAACTD / Peo. koa. momy:
Beroycos B. I (204. pedkonr.), Bareea IO. I, Baara A. K., Ionuapenko A. O., Ipanyak 1. M., Kocmpy6
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Historians of the Academy of Sciences of Ukrainian SSR, 1969, 810.]

38 ACTA HUMANA « 2016/6.



The Restoration of the Historical Hungarian Names of Hungarian-Populated Settlements...

Figure 1 The Way of Initiating Local Referendums, Forming Scientific Opinion on Them and Ap-
proving the Results of Them

Supreme Council of Ukraine finalizes
the results of place name changes
forwarded from the council of Transcarpathian region

L §

The Hungarian Studies Centre

Council of Transcarpathian region of the Soviet Union
makes a decision (linguistic scientific body
about results of referendums that checks and forms an opinion
t on results of the referendum)

Councils of districts approve results of referendums
holding in villages and forward them to upper authority

t

Holding referendumsiin villages
(initiated by Transcarpathian Hungarian Cultural Association, from 1990)

Source: Edited by the author of this study — © Sdndor Dobos (2016)

Figure 2 Some Decrees of the Verkhovna Rada(Parliament) of Ukraine Relating to the Changes of
Names of Hungarian-Populated Settlements

YEKASB
OPESHMAIT BEPZOBHOT PAJM VKPATHCEKOT PCP

Opc BigHOENEHHD NEeAKMM HacCeNSHMM OYHKTaM
VEropoQChEKOTC padoHY 3akapnarcekol obmacri kommmix
HalMeHYEaHE
{ BimomocTi BepxosxHol Pamw YPCP (BBP), 1991, N 12, cr. 135
Ope3smaia BepxoBHOi Pam1 ¥rxpainceroi ECP

oOoCTaHOEBISHAE!:

BigHoBMTH HaCeJeHMM OYHKTaM ¥EropoACEKOTO paiony
SakapnaTceKol ofmacTi Ko/pmEi ix HalMEHYBAHHA!

ceny MisepanbHe — ceno THMCaaNEaHb;

ceny HAsopoBe - ceno EceHE.
T'onosa BepxosHol Pagm ¥rpalscerol PCP JI. KPABUYK

M. Kuis, 22 mororo 1991 poxy
N T65-XII
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OHOOCTAHOBA
OPESHAIT BEPZOBHOI PANM VKPATHM

Opo Bi P
Beperincsxoro, Bumorpamiscmkoro, MyKawiBomKoTO
Ta VETopoOchEROTC paiioEiB 3arapnarceroi ofmacTi

KOMMHIX HalMeHYBaHb

( BimomocTi Beprosmoi Pamm (BBP), 1995, N 14, ecr. 98 )

Mpesupgia BepxosEoi Pamm Vkpaimm mocCcTaHOBMHAE!

BigHoBMTHM KOJDmEL HaMMEeHYVEBaHHE HaceneHMM OYHKTaM
HaxapnaTcexoi oBsacTi:

v BeperiscekoMy paiiosi: cemmy wMicsXoro Tuny Byasose
cemvme Micerore TMoy BatbcoBe, ceny lapasamisra - ceno Iyr, ceny

Hepenxoseus - ceno Hom, ceny Ossiskose - cesnc Topomrmaf, cemy
Iinose - cemo Iwitma, ceny OoGpocimma - cenmo Bewe, ceny Isamiska -
ceno Smomi, ceny Kocusm — cexmo Kocome, ceny Junose — ceno Deren,

ceny Conaune - ceno Mane Monoso, ceny YeTosBe - ceno Yerdansa;

¥ BMHOrpaniBCEKOMY DaifoH: ceny Hnisui - ceno Ioma;

¥ MymawiscoroMmy pamoni: ceny Bopomisra - ceno EapSobo, ceny
Opwcisa — ceso Hepuem, ceny Jlickose - cenc ®opHom, cesy Hose Ceso
— ceno NenBops, ceny Pimse - cenc Cepme;

B ¥xroponcpKoMy padomi: ceny AxTomiska - cenc RuTamoBui,
ceny Oepesui - ceno Barga, ceny Komapisui - cexo Nanane-Komapisui,
ceny Jlesrisui - cenc Jaxisui, ceny Haenose - ceno lamno, ceny
Nipuxcpnosre - ceno Bordamsa, ceny CosoHui - ceno Mani  Cemvenni,
ceny Crpymeisra - ceno Copre, ceny TMcaHra - ceno TMcaarrenex,
ceny llermiska - ceso Temirmam.

Tonoea BepxoBHol PamM Yrpainu 0.MOFO3

M. Knip, 2 Gepesmr 1985 pory
N 137/85-1B

ODOCTAHOBA
BEPXOBHOI PAJM YKBATHM

Mpo BiHOBNEHHS OKDEMMM HACENEHMM MyHKTAM
Bunorpagischroro pajiony BarapnaTcbkoi ofmacTi

KOMMUEIX HAMMEeHYBAHL

( BimomocTi Beprosxoi Pamw Yxpaime (BBP), 2000, N 49, c7.433 )

BepxoBHa Paja ¥Xpaiiy m o cTa HOBJAA E!

BiOHOBMTM KO/MIHL HAMMEHEYEAHHA OKDEMMM HACEJISHMM OyHKTaM
Busorpaniscsxero pajiosy Baxapmarcexoi ofmacri:

ceny BoBoBe - cemo TucoBuMKeHE, ceny EpaToBo - ceno BoTap,
ceny OisMdYHe — Ceno $0pToMNaHb, ceny IOaxkoeo — cemno Hesernengomy,
ceny 3afosoTTA - ceno $epTemomMam, ceny KimHEoBe - cemo Owkai, ceny
Kmueoeeusxa Topa - ceno Omni Dems, cemy Iletpose -  ceno
mbiTephonso.
T'onoea BepxoBeol Pamm Yxpalsw T . TLym0m

M. KEmin, 19 mosTEa 2000 pokry
N 2060-III

Source: Ogiyitinuii se6-nopman Bepxosnoi Paou Ykpainu. Amepero: www.rada.gov.ua/ (2016-
05-21) [Official web portal of Verkhovna Rada(Parliament) of Ukraine. Source: www.rada.gov.ua/
(2016-05-21)]
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Table 2 Results of the Fifth Place Name Changes in the Territory of Present-Day Transcarpathia

Based on the Relating Decrees of Verkhovna Rada(Parliament) of Ukraine
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The Restoration of the Historical Hungarian Names of Hungarian-Populated Settlements...

Sources:

Ykas3 Tlpe3udii BepxosHoi Padu Ykpaincvkoi PCP IIpo BiOHOBAEHHS OeSKUM HACEACHUM NYHKMAM
Yanzopoocvkoeo paiiony 3akapnamcbkoi 00Aacmi KoAUwHIx HaliMenyBaub (in Hungarian: Az
Ukrdn SZSZK Legfelsébb Tandcsa Elnokségének rendelete Kdrpdtalja Ungvdri jardsdhoz tartozo
telepiilései torténelmi neveinek visszadllitdsdrol). Kuis, 22 aomozo 1991 poky. Awmepeno: http://
zakon2.rada.gov.ua/laws/show/765-12 (2015-12-21) [The decree of the Presidium of the Supreme
Council of the Ukrainian Soviet Socialist Republic on the restoration of historical names of settle-
ments belonged to the Ungvdri district (officially called Uzhgorodszkij rajon). Kyiv, 22nd February
1991, Source: http://zakon2.rada.gov.ua/laws/show/765-12 (2015-12-21)]

Ykas3 Tlpe3udii BepxosHoi Padu Ykpainu ITpo BiOHOBAEHHS 0eSKUM HACEAEHUM NYHKMAM
Bepeziscvkozo pationy 3akapnamcbkol 00Aacmi KoAuwHIx HalimeHyBanb (in Hungarian: Ukrajna
Legfelsébb Tandcsa Elnokségének rendelete Kdrpdtalja Beregszdszi jardsdhoz tartozo telepiilései
torténelmi neveinek visszadllitdsdrdl). Kuis, 21 sepecns 1991 poky. Awmepearo: http://zakon2.rada.
gov.ua/laws/show/1592-12 (2015-12-21) [The decree of the Presidium of the Supreme Council of
Ukraine on the restoration of historical names of settlements belonged to the Beregszdszi district
(officially called Berehivszkij rajon). Kyiv, 21st September 1991, Source: http://zakon2.rada.gov.ua/
laws/show/1592-12 (2015-12-21)]

Tocmanosa Ipe3udii Bepxosroi Paou Ykpainu Ipo BiOHOBAEHHS OKpeMUM HACEAEHUM NYHKIMAM
Bepeziscvkozo, Bunozpadiscvko2o, MykauiBcvko2o ma Yweopoocbkozo patioHis 3akapnamcokol
obracmi koAuwHix HalimeHyBanb (in Hungarian: Ukrajna Legfelsébb Tandcsa Elnokségének
rendelete Kdrpdtalja Beregszdszi, Nagysz6ldsi, Munkdcsi és Ungvdri jdrdsaihoz tartozo telepiilései
torténelmi neveinek visszadllitdsdrdl). Kuis, 2 6epesns 1995 poky. Awmepero: http://zakonl.rada.
gov.ua/laws/show/137/95-n8 (2015-12-21) [The decree of the Presidium of the Supreme Coun-
cil of Ukraine on the restoration of historical names of settlements belonged to the Beregszdszi,
Nagysz6ldsi, Munkdcsi and Ungvdri districts (officially called Berehivszkij, Vinohradivszkij, Muk-
acsivszkij, Uzhgorodszkij rajoni). Kyiv, 2nd March 1995, Source: http://zakonl.rada.gov.ua/laws/
show/137/95-n8 (2015-12-21)]

Tocmanosa BepxosHoi Padu Ykpainu ITpo BiOHOBAEHHS OKpEMUM HACEAEHUM NYHKIMAM
Bunozpadiscvkozo paiiony 3akapnamcbkoi 06Aacmi KoAUWHIX Hatimenysanb (in Hungarian:
Ukrajna Legfelsébb Tandcsa Elnokségének rendelete Kdrpdtalja Nagysz6lisi jardsdhoz tartozo
telepiilései torténelmi neveinek visszadllitdsdrol). Kuis, 19 mosmmus 2000 poky. Amepenro: http://
zakonl.rada.gov.ua/laws/show/2060-14 (2015-12-21) [The decree of the Presidium of the Supreme
Council of Ukraine on the restoration of historical names of settlements belonged to the Nagyszolsi
districts (officially called Vinohradivszkij rajon). Kyiv, 19th October 2000, Source: http://zakonl.
rada.gov.ua/laws/show/2060-14 (2015-12-21)]
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“The Hungarians Have Decided: They Do Not
Want lllegal Migrants” Media Representation of
the Hungarian Governmental Anti-Immigration
Campaign

ESZTER KISS

Hungary faced a great influx of asylum seekers during 2015. As response to that
the Hungarian government launched a controversial anti-immigration campaign,
which consisted of two main elements: the National Consultation on Immigration
and Terrorism and a connected billboard campaign. In this essay I have analysed
this campaign and its mainstream media representation, which crucially shaped
the perception of migration and asylum issues in Hungary. First, I will present those
discourses, in which this campaign and the related media coverage could be po-
sitioned. Secondly, by applying quantitative and qualitative media investigation
techniques and critical discourse analysis I will show that the media reflect the po-
larized nature of the Hungarian society and the various media outlets construct
significantly different understandings of these cases. Furthermore, this case study is
also able to reveal some media practices of misrepresentation of migrants, refugees
and asylum seekers.

Keywords: migration, media representation analysis, anti-immigration campaign,
minority representation, media practices, refugee crisis

During 2015 migration suddenly became the most discussed issue and there is a high
chance that it will continue to be one of the most important questions in the future.
It is not surprising that radical and quite hostile voices have also appeared in such a
heated debate. However, the extensive and controversial anti-immigration campaign
that the Hungarian government launched in February 2015 as a reaction to the refu-
gee flow was quite unexpected. The leading part of this campaign was the “National
Consultation on Immigration and Terrorism’, which was a printed letter containing
a prologue and a questionnaire. The National Consultation was sent to every adult
Hungarian citizen and it was coupled with a governmental billboard campaign.

In a broader research I have analysed these cases and their mainstream media
representation. As a conclusion, I could argue that the campaign was able to remark-
ably influence the perception of migration issues, it was based on bias and fuelled
tension in the society. In this essay I will introduce the main findings of this detailed
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case study. By analysing the mainstream media representation of these cases with
quantitative and qualitative investigation techniques I will shortly demonstrate how
the different media outlets constructed different understandings of these cases. Fur-
thermore, I will delineate what misrepresentation and framing techniques can be
discovered in the media coverage of migrants, refugees and asylum seekers in the
mainstream Hungarian media in connection with these cases.

The National Consultation on Immigration and Terrorism, billboards and
counter-billboards

The National Consultation on Immigration and Terrorism was first publicly men-
tioned on 6™ February 2015 as an immigration and asylum policy measure that could
help to solve the problems and conflicts in connection with the migrant flow. On 24
April the Hungarian Post Office started to deliver the printed consultation letters to
every Hungarian citizen above 18. The letter contained a propagandistic prologue and
a questionnaire with 12 questions in connection with immigration and terrorism.!

Tisztelt Magyar Polgdr!

Mi, magyarok 2010-ben gy hatiroztunk, hogy minden fontos kérdést megbeszéliink egymassal,

mielétt dontéseket hozunk. Ezért inditottunk nemzeti konzulticist tobbek kozott az orszdg

alapmmnyeml szocislis a ének javitisarol. Es
‘most is nemzeti icio lhetési bevindorlds kérdésérsl

Mint bizonydra emlékszik, Eurépat az év elején példatlan terrorcselekmény rézta meg, Pirizsban
irtatlan emberek életét oltottik ki kegyetlen hidegvérrel és ijeszt6 brutalitassal. Mindannyiunkat
megdabbentette mindaz, ami tortént. Ez az emberi ésszel felfoghatatlan szornyiiség ugyanakkor
azt is megmutatta, hogy Briisszel és az Eurdpai m képes megfelels médon kezelni a bevin-
donlis kérdését.

A él é a ok torvé lépik at a hztart s mikozben menekiiltnek allitjdk be
magukat, valéjdban a szocialis juttatsokért & a égértjonnek. Csak az clmilt néhiny
hénapban mintegy hi iranott a indorlok szima Ezegy

) tipusit fenyegetést jelent, amit meg kell illitanunk.
Mivel Brissszel kudarcot vallott a bevé é a sajat ditjat kell jor-
nia. Nem fogjuk hagyni, hogy a megelhetes] bevindorlok veszélyeztessek a magyar emberek mun-
kahelyeit és megélhetését

Dontést kell hoznunk arrél, hogyan ¢ h
sekkel szemben. Donteniink kell, hogyan a a 4 Gen novekvé él ési be-
vindorlast.

Tisztelettel arra kérem, lépjen velitnk kapcsolatba, mondja el nekiink is, hogy mit gondol a foltett
kérdésekrdl, toltse ki, és kuldje vissza a kérdGivet. Szimitok a véleményére.

Udvézlettel:

bk

Orbén Viktor

1  Figure 1 and Appendix 1.
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@ NEMZETI KONZULTACIO

+

=" abevandorlasrol és a terrorizmusrol

FELELGS KIADG: MINISZTERELNOKSEG

Toltse ki a kérdGivet!

1] sokfele véleményt lehet hallani az erasods 7] 1s s-e On a magyar korminyt, hogy Britsszel
ményekkel kapesolatban. On mennyire tartja fontosnak 3 megengeds politiksjival szemben szigoribb bevindorlisi
terrorizmus témyerését (a franciaorszagi vérengats, az ISIS  szabilyozist vezessen be?

riasztd cselekményei) a sajit élete szempontjibol?

Igen, teljes mértékben timogatnam

Nagyon fontos || Fontos || Nem fontos Rbssbon hoogacitan 01 Naa etk
2] On szerint az elkovetkezs években lehet-e terrorcselek- 8] W o~
mény célpontja Magyararszdg? bélyokat vezessen be, ami. ‘rizetbe vehetk a magyar

hatart t nym.nul u.wbemdml 16k?

iy esdlyvan e 5 Teljesen kizire

Igen, teljes mértékben timogatnam
3] Vannak, akik szerint a Bru_iu!l ltal rosszul kezelt be-
vindorlds
On egyetért ezckkel 2 vel.!mmyeldml?

Részhen timogatnim || Nem timogatnsm

9] EgrerteOn sl aviems
é atl 6 ]zlmtn hgp:nd lebb
id&n\mlﬁlvusulz ll( rditani a sajét hazijukba?

4] Tudta-e On, hogy a megélhetési bevandorlok torvényte-
lenul Iépik it 2 magyar hatirt és az elmailt id6szakban hiisz-

On azzal, hogy a megélhetési bevindorlk,
24gon tartszkodnak, sajit maguk biztosit-

Igen [ Hallottamréla [ | Nem tudtam

5] sokftle vdzmrnyt haﬂamabzvandndax érdésével kap- Tel
csolatban. V

O egyetért ezeldoet a véleményoldeel? 1] Sgpere O s, gy bevsndoss llos ke
legiobh eske, a2 Susapes Unia

. szikség akeé ok- 12] Egyetért-e On a magyar kormannyal abban, hogy a be-
el a véleményekel? vandorlds helyett inkibb a magyar csalidok & a szuletends
gyermekek timogatdsira van szikség?

Figure 1: The National Consultation on Immigration and Terrorism

The consultation received a wide range of criticism. Primarily because it suggested
that immigration and terrorism are inherently related issues. The prologue spoke con-
sistently about ‘economic migrants,” who “cross our borders illegally” and just “present
themselves as asylum seekers” but “in fact they are coming to enjoy our welfare systems
and employment opportunities.” It also presents “illegal immigrants” and migration in
general as a threat against which “Hungary should defend itself* Leading sociologists
and pollsters criticized the questionnaire because it did not offer real answers and the
questions themselves are capable of producing fear.® Zoltin Kovécs, spokesperson of
the government, reacted to these with a statement “this is not a public opinion poll
(...); this is a political questionnaire (...), which asks questions in accordance with the
government’s political intentions™

2 Appendix 1

3 Ezt gondoljak Orbdn triikkjeirél azok, akik értenek a bevdndorldshoz. In: Magyar Narancs Online:
http://magyarnarancs.hu/belpol/ezt-gondoljak-orban-trukkjeirol-azok-akik-ertenek-a-bevandor-
lashoz-94726 (31. 08. 2016.); HORVATH Bence (2015, April 30). Tdrsadalomkutatdk szerint a bev-
dndorldsrdl sz6l6 konzultdcié visszaél a kozvélemény-kutatds modszereivel. In: 444.hu: http://444.
hu/2015/04/30/tarsadalomkutatok-szerint-a-bevandorlasrol-szolo-konzultacio-visszael-a-kozvele-
meny-kutatas-modszereivel/ (31. 08. 2016.)

4 RTL Klub Hiradé, 06. 05. 2015, 32:43-35:33
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The National Consultation cost 960 million HUF® and until the extended deadline,
15% July, only 1 million people from the 8 million recipients had answered and sent
it back. Not surprisingly, more than two-thirds of the respondents agreed with the
government.® Prime Minister Viktor Orbdn himself announced these results in his
speech at Bélvanyos Festival in Tusnadfiirdé, Romania on 25" July 2015.” He com-
mented the answers with that,

“we have to talk about the clear connection between immigration and terrorism,
immigration and unemployment, and the increase of criminality in connection with
immigrants. (...) The Hungarians have decided. They do not want illegal immigrants
and they are not willing to participate in the intellectual rampage of the European left
wing politics”®

The government communicated the results through the media and through bill-
board advertisements as a huge success by using these slogans “The Hungarians have
decided: they do not want illegal migrants” and “The Hungarians have decided: the
country should be defended!”

The National Consultation was coupled with a governmental billboard campaign
launched on 1% June 2015. The government called it an “informational campaign”
that presents the government’s opinion in questions related to immigration. This na-
tion-wide campaign, which cost 381 million HUF, contained the following types of
billboards.*

L&
KORMANY =* INFORMACIO

HA MAGYARORSZAGRA J0SSZ,

TISZTELETBEN KELL TARTANOD
A KULTURANKAT!

NEMZETI KONZULTACIO

a bevandorlasrol és a terrorizmusrol

Figure 2: Governmental billboard: “If you come to Hungary, you must respect our culture”

5  Sulyosan demagdgra sikeriilt a nemzeti konzultdcié 12 kérdése. In: hvg.hu: http://hvg.hu/it-
thon/20150424_Sulyosan_demagogra_sikerult_a_nemzeti_kon (31. 08. 2016.)

6  Hungarians have decided; they do not want illegal migrants. In Website of the Hungari-
an Government: www.kormany.hu/en/the-prime-minister/news/hungarians-have-decid-
ed-they-do-not-want-illegal-migrants (31. 08. 2016.)

7 This festival has a special importance in governmental and right-wing circles, partially because of
the connection to the Hungarian community living in Romania. Viktor Orbén gave his controver-
sial speech about Hungary as an illiberal democracy in 2014 on this same festival.

8 M1 Hiradé, 25. 07. 2015. 00:50-06:11

9  Nemzeti Konzultdcio. In the website “Nemzeti Konzultacié”: http://nemzetikonzultacio.kormany.
hu/ (31. 08. 2016.)

10  Figure 2—4.
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A,
" it .
KORMANY =* INFORMACIO
-

HA MAGYARORSZAGRA J0SSZ,

TISZTELETBEN KELL TARTANOD
A TORVENYEINKET!

NEMZETI KONZULTACIO

a bevandorlasrdl és a terrorizmusral

»

Figure 3: Governmental billboard: “If you come to Hungary, you must respect our laws.

INFORMACIO

HA MAGYARORSZAGRA JOSSZ,

NEM VEHETEDEL
A MAGYAROK MUNKAJAT!

NEMZETI KONZULTACIO

a bevandorlasrl és a terrorizmusral

Figure 4: Governmental billboard: “If you come to Hungary, you mustn’t take the Hungarian’s jobs.”

These lines seem to be addressed to the immigrants or refugees but they were written
in Hungarian. When Prime Minister Viktor Orban was addressed with the question,
what the target group was, he said, “these billboards are addressed to everyone, but
particularly to human smugglers”™ He added,

“the governmental billboards are not problematic; their message is also positive
(...). Their phrasing is rather moderate, because it emphasizes that Hungary is an open
and friendly country. They do not tell that nobody can come here. They say, those who
are coming here, have to take a few things into account™*

To express their disagreement, opposition party leaders and private individuals
ruined, painted or tore off the governmental billboards from the day they appeared."
Governmental-party politicians considered this as an act of vandalism and several of
the people who participated in these actions were arrested. However, on 7% July the
Hungarian court declared that ruining billboards in these cases is under the protec-

11 TV2 Tények, 09. 06. 2015. 35:03-39:45
12 RTL Klub Hiradé, 12. 06. 2015. 35:40—38:55
13  Figure 5.

ACTA HUMANA « 2016/6. 49



ESZTER KISS

tion of the freedom of expression; it is a form of expressing political opinion, there-
fore, the perpetrators cannot be penalized.'*

Figure 5: Ruined governmental billboard. The remained sign says: “Hungary needs culture; Not
consultation”

Moreover, a joke political party, the Two-Tailed Dog Party, and a political blog site,
Vastagbdr launched a counter-campaign and asked for small donations from people.
They collected more than 33 million HUF from small-amount donations and dis-
played more than 500 billboards'> with humorous lines between 1* and 31* July na-
tionwide.'¢

A BEVANDORLOK NEM DOLGOZNAK
ES ELVESZIK ELGLUNK A MUNKAT!

14 Ha a szdndék véleménynyilvinitds, mehet a gyiilolet-plakdt rongdlds a birdsdg szerint. In: Kett8s
Mérce Blog: http://kettosmerce.blog.hu/2015/07/17/ha_a_szandek_velemenynyilvanitas_mehet_a_
gyulolet-plakat_rongalas_a_birosag_szerint#gallery-1437127243_1 (31. 08. 2016.)

15 Elkésziilt a konyvelés . In: Vastagb6r: http://vastagbor.atlatszo.hu/2015/07/13/elkeszult-a-konyve-
les/ (31. 08. 2016.)

16  Figure 6-9.
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COMETOHUNGARY,
WEVE 60T JOBS N LONDON

\)ﬂ L= 7-7:::‘-"1_]
= \

\

I HAVE SURVIVED THE HUNGARIAN
ANTI-IMMIW\T‘IGN CAMPAIGN!

L1
|

- N : | |

Figure 6-9: Some counter-billboards displayed by the Two-Tailed Dog Party and Vastagbdr (sign on
the first billboard: “Immigrants don’t work and take our jobs”)

Both the Consultation and this billboard war got significant media attention. Fur-
thermore, in June the European Parliament released a joint motion, in which they
denounced

“the public consultation on migration and the related country-wide billboard cam-
paign initiated by the Hungarian Government, and stressed that the content and lan-
guage used in the particular consultation launched in Hungary, on immigration and
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terrorism, are highly misleading, biased and unbalanced, establishing a biased and
direct link between migratory phenomena and security threats; (...) called, therefore,
for this consultation to be withdrawn"’

Social and political context and the Hungarian media landscape

In order to fully understand the results of this study I will shortly introduce the com-
plex Hungarian social and political context and the significantly polarized media sys-
tem.

Since May 2010 Hungary has a right-wing populist government with a great ma-
jority in the parliament.’® The governing party, Fidesz-KDNP strongly opposes im-
migration to Hungary. Hungarian Prime Minister, Viktor Orbén is one of the loudest
antagonists of the European Union’s migration and asylum policy. However, the gov-
ernmental and far-right anti-immigration efforts are not fully supported; the Hungar-
ian society is politically divided. Furthermore, by the 15" September the government
closed the southern borders of Hungary both physically with a fence and legally with
the declaration of Serbia as a “safe third country”"

Hungary has never been a destination of major migratory movements. In January
2015 only 145,968 people from the approximately ten million population of Hungary
did not hold a Hungarian citizenship.” Besides more than two-thirds of these people
are European citizens and a significant part of them are from the neighbouring coun-
tries. Before 2015 the number of asylum seekers and refugees were also relatively low
in Hungary. In 2014 42,777 applications for asylum were filed and only 503 people
were recognized as refugees or became a beneficiary of subsidiary protection.”

In 2015 the situation of Hungary in connection with asylum issues significant-
ly changed. 177,135 asylum applications were filed in 2015,>> most of them in July

17  Joint Motion for a Resolution on the Situation in Hungary. In: The European Parlaiment : www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P8-RC-2015-0532+0+-
DOC+XML+VO0//EN (31. 08.2016.)

18 Until 22™ February 2015 the governing Fidesz—KDNP coalitional party possessed more than two-
thirds of the Parliamentarian mandates, which made it possible to them to change or file any laws,
including the constitution, without the approval of the opposition parties.

19 Hungarian Helsinki Committee (2015): Building a Legal Fence — Changes to Hungarian Asylum
Law Jeopardise Access to Protection in Hungary. In: http://helsinki.hu/wp-content/uploads/HHC-
HU-asylum-law-amendment-2015-August-info-note.pdf (31. 08. 2016.)

20 KSH (Hungarian Central Statistical Office), 2015, July 03. Foreign Citizens Residing in Hungary by
Continents, Countries, Sex 1st January (1995-). In: www.ksh.hu/docs/eng/xstadat/xstadat_annu-
al/i_wnvn001b.html (31. 08. 2016.)

21 BAH (Office of Immigration and Nationality), 2015, February 10. Statistics Issue 2013—2014.

In: www.bmbah.hu/images/statisztikak/KIADV%C3%81NY_2013_%202014_INTER-
NET_2015_01_16_ENG.xls (31. 08. 2016.)

22  BAH (Office of Immigration and Nationality), 2016, January 21. Statistics Issue 2014—

2015. In: www.bmbah.hu/images/statisztikak/160119%20KIADV%C3%81NY_2014_%20
2015_%C3%89VES%20angol.xls (31. 08. 2016.)

52 ACTA HUMANA » 2016/6.



“The Hungarians Have Decided: They Do Not Want lllegal Migrants”

(31,287)* and in August (47,094).* Most of the asylum seekers arriving to Hungary
were from Syria (37%), Afghanistan (26%), Kosovo (14%) and Pakistan (8.5%).> The
majority of the asylum seekers travelled on to Western Europe within a few days;
more than the 152,000 asylum proceedings were suspended and only 508 people re-
ceived refugee status or became a beneficiary of subsidiary protection.?

In spite of the low number of foreigners living in the country (or exactly because of
the lack of own experience) a significant part of the population is considered as xeno-
phobic according to one of the most significant social opinion poll institutes, TARKI
Social Research Institute. They reported that “in April 2015 the level of xenophobia
was 46% (reaching an all-time highest level), by July it decreased to 39%, and by Octo-
ber there was a further and significant decrease”” TARKI explains this extremely high
level of xenophobia in April with the governmental anti-immigration campaign.?

Similarly to the society, the Hungarian media system is also unbalanced and po-
larized, a strong right-wing dominance characterises it. The current governmental
elite has a significant influence on the media through ownership and advertisements.
According to the report of a leading media monitoring organisation, Mérték Media
Monitor, the major characteristics of the Hungarian media in 2014 were “centrali-
zation of state advertising spending, growing government pressure on the media mar-
ket, overt political intervention in newsroom practices and forced removal of editori-
al teams.”” Besides the public service media functions basically as the mouthpiece
of the government. (Mérték, 2015, pp. 47-50.) These trends have a crucial role in a
country where the media is the only source of information regarding migrants and
refugees for a great part of the society.

Theoretical background

In this section I will review the theoretical framework and the literature that shaped
my understanding in the questions discussed below.

23 BAH (Office of Immigration and Nationality), 2015, September 15. Statistics Issue July 2015. In:
www.bmbah.hu/images/statisztikak/150915%20Mened%C3%A9kk%C3%A9relmek%20j%C3%BA-
lius.xls (31. 08. 2016.)

24 BAH (Office of Immigration and Nationality), 2015, September 15. Statistics Issue August 2015, In:
www.bmbah.hu/images/statisztikak/150915%20Mened %C3%A9kk%C3%A9relmek%20augusztus.
xls (31. 08. 2016.)

25 BAH (Office of Immigration and Nationality). Statistics Issue 2014—2015, op. cit.

26 Ibid.

27 TARk1 (TARKI Social Research Institute): Attitudes Towards Refugees, Asylum Seekers and
Migrants — First Results (October 2015), 5, 2015. Source: www.tarki.hu/hu/news/2015/
kitekint/20151203_refugee.pdf (31. 08. 2016.)

28 Ibid., p. 5.

29 Mérték Media Monitor: Gasping for Air — Soft Censorship in the Hungarian Media in 2014, 2015.
Source: http://mertek.eu/en/reports/gasping-for-air-soft-censorship-in-hungarian-media-2014 (31.
08.2016.)
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I share the argument that the media do not only mirror the reality but actively
construct it into meaningful wholes® and reproduce the dominant sense of reality.*
The media have a gatekeeping function;** they create a new mediatized reality by
arbitrary selection,®® produce stories and social facts through narrativization and rep-
etition, that many accept as “how things are”** However, in this constructed media
reality certain social groups get significantly more time and attention while others
become invisible.*®

Subaltern groups usually cannot speak in the media;*” and they are getting invis-
ible through the practice of “whitewashing”; the media consider the minority issues
not important enough to be reported about.*® On the other hand, when minorities do
appear in the media, it often leads to misrepresentation; the majority media represent
the minorities through a “colonializing gaze”* Therefore, I find it crucial to analyse
the media representation of minorities; I argue that the mainstream media coverage
is able to significantly shape the social attitudes towards minorities.

Because of the very low number of immigrants and refugees living in Hungary
only few media representation studies focusing on migrant minorities were published
during the previous decades in Hungary.* My approach and the findings of this essay
strongly connect to these articles and especially to Gabor Berndth & Vera Messing’s
(2015) recent media content analysis study. They focused on the mainstream media
news and political speeches connected to migration in January 2015 with the starting
point of Prime Minister Viktor Orban’s speech after the terrorist attack against Char-
lie Hebdo. They originate from here the Hungarian moral panic about the migration

30 MILIVOJEVIC, Snjezana: Media Monitoring Manual. Media Diversity Institute, London, 2013, p. 15.

31 FiskE, John: Television Culture. Routledge, London, 1987, p. 23.

32 WiLsoN, Clint. C. — GUTIERREZ, Félix: Race, Multiculturalism and the Media — From Mass Com-
munication to Class Communication. Sage Publications, London, 1995, p. 151.

33 VIDRA Zsuzsanna — Kriza Borbala: A tobbség fogsdgdban — Kisebbségek médiareprezentdcidja =
Etnicitds — Kiilonbségteremtd tarsadalom. Ed. M. FEIscHMIDT. Gondolat — MTA, Budapest, 2010,
392-406. o.

34 Lentin & Titley, 2012, p. 128.

35 MILIVOJEVIC: op. cit., p. 16.

36 VIDRA Zsuzsanna — KrizA Borbila: op. cit., p. 393.

37 SP1vaAK, Gayatri C.: Can the Subaltern Speak? In: C. Nelson, — L. Grossberg: Marxism and the
Interpretation of Culture. MacMillian Education, Basingstoke, 1988, pp. 271-313.

38 VIDRA Zsuzsanna — KrizA Borbdla: op. cit., 393-394. o.

39 CsepeLI Gyorgy: Kinek a képe? Jel-Kép, 20(2001)/2., 4. o.

40 For example: TOTH Judit: Kina és kinaiak a magyar sajtéban = Tdaborlakdk, diaszpordk, politikdk.
Eds. Sik E. — TOTH J. MTA, Budapest, 1996, 139-158. o.; Nyilvanossag Klub: A Nyilvdnossdg Klub
Monitor Csoportjdnak jelentése = Idegenek Magyarorszdgon. Eds. Sik E. — TOTH J., MTA, Budapest,
1998, 129-135. o.; LIGETI Gyorgy: Kisebbségek és bevdndorlok a médidaban, Médiakutato, 2007.
Source: www.mediakutato.hu/cikk/2007_03_osz/02_kisebbsegek _bevandorlok_media (31. 08.
2016.); PRISCHETZKY Réka — SzABO Elvira: Migrdnsok a magyar médidban 2011. Magyar Helsinki
Bizottsag (Hungarian Helsinki Commitee), 2011. Source: http://helsinki.hu/wp-content/uploads/
Migransok_a_magyar_mediaban_HelsinkiBiz_2011.pdf (31. 08. 2016.); ZADORI Zsolt: Pdnik a
sotétben — Migransok a magyar médidban 2014. In Magyar Helsinki Bizottsag (Hungarian Helsinki
Committee): http://helsinki.hu/wp-content/uploads/P%C3%81NIK-A-S%C3%96T%C3%89TBEN _
Migr%C3%Alnsok-a-magyar-m%C3%A9di%C3%A1ban-2014.pdf (31. 08. 2016.)
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flow and the governmental anti-immigration media campaign, which includes the
National Consultation and the billboard campaign.

Furthermore, there is a constantly growing tendency to connect immigration and
terrorism, especially since the terrorist attacks of 11" September 2001. The inher-
ent connection between “(Muslim) Immigrant” and “Terrorists” became an extreme-
ly common belief in the Western societies; the world is practically divided to “Us’,
non-immigrant citizens and the unknown, threatening “Others’, in which all our fears
are embodied. In this global risk society* fear becomes the central emotion, which
dominates our decisions, attitudes and even policy measures. This fear is produced,
shaped and managed by several actors, as Frank Furedi calls them, “fear-entrepre-
neurs’,*? including states, governments, media, advertising, arts, industrial companies
and civil organizations of all kind. The National Consultation is a salient product of
these processes.

Media representation analysis

Methodology

I have analysed seven Hungarian mainstream, nationwide news media outlets. The
two most influential online news sites (Index, Origo), the two largest daily print news-
papers (Népszabadsdg, Magyar Nemzet) and three television news programmes: the
news programme of the public service television channel (M1 Hiradd) and the news
programmes of the two dominant commercial television channels (RTL Klub Hiradd;
T'V2 Tények). By these choices my aim was to cover the main information sources that
Hungarian people use every day. At the beginning of the research I categorized the
media outlets as “government-friendly” (M1, TV2 and Origo) or “government-criti-
cal” (Index, RTL Klub, Népszabadsdg and Magyar Nemzet) based on my preliminary
knowledge of their ownership structure, major scandals** and other circumstances.*
My hypothesis was that mainstream media would reflect the polarised nature of the
Hungarian society and one can conjecture to certain media outlets’ attitude to these
cases from their ownership background.

I reviewed six months of articles and reports between 1% February 2015 and 31+
July 2015. I analysed only those pieces of news that explicitly mentioned or dealt
entirely with the National Consultation or the billboard campaign. Neither tabloid
media nor smaller, more specified media outlets that produce longer reports were
included. Therefore, those contents that reported about the migration, immigrants or

41 BEeck, Ulrich: Risk Society: Towards a New Modernity. SAGE, 19992.

42 Cited by STEARNS, Peter N.: Fear and History. Journal of Social History, 40(2006)/2., p. 24.

43 Such scandals were for example introducing an advertisement tax which disadvantaged RTL Klub
over Tv2; removing the editor-in-chief of Origo after publishing an article about an extraordinarily
expensive foreign trip of Janos Lazar, member of the cabinet; and the public confrontation of Lajos
Simicska, owner of Magyar Nemzet and Prime Minister Viktor Orban.

44 1am aware of the subjective nature of this classification and I only used it to create a hypothesis.
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asylum issues in general and could also influence the audience’s attitudes significantly
were left out of this investigation. I used both quantitative and qualitative media-in-
vestigation techniques and critical discourse analysis during this research.

Quantitative analysis

During my research I have examined 375 items (articles and television news blocks)
published in the above listed media outlets. I have identified 208 pieces of news con-
nected to the National Consultation and 167 pieces of news connected to the bill-
board campaign. From these 375 items altogether 33 pieces of news mentioned both
the Consultation and the billboard campaign; this is less than 9% of the whole sample.
Interestingly, the case of the billboard campaign and the billboard war proved to
be the more intensively discussed topic; within six weeks most of the media outlets
published almost the same amount of news about it as about the National Consulta-
tion within six months.* The great majority of the investigated items were found in
the home politics (or in similarly titled) sections, few in the foreign section, one on In-
dex in the culture section and none in social sections. Consequently, the mainstream
media considered the Consultation and the billboard campaigns as utterly political
issues, not as social ones, which is notable, because they are inherently connected to
social cohesion and the core questions of society and culture through migration.

Table 1: Number of publications in each analysed media outlets

Media outlet National Billboard Both
Consultation Campaign
Index (online) 48 41 1
Origo (online) 25 28 4
Népszabadsag (print) 31 43 7
Magyar Nemzet (print) 36 19 9
M1 Hiradé (TV) 37 10 5
RTL Klub Hiradé (TV) 17 17 4
TV2 Tények (TV) 14 9 3
Total 208 167 33
45 Table1
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Attitude analysis

It was an essential part of the research to describe the attitude of the pieces of news
to the National Consultation and to the governmental billboard campaign. A piece of
news was considered positive (“+”), if the represented opinions dominantly claimed
or suggested that the Consultation or the governmental billboards were good/use-
ful/successful/necessary/valid etc. measures to handle the current migration/asylum
situation. It was considered negative (“-”), if the represented opinions dominantly
claimed or suggested that

a) the Consultation or the governmental billboards are bad/unnecessary/manipu-
lative/maleficent/inefficient etc. measures; or

b) damaging the governmental billboards is a form of civil disobedience and/or
acceptable; or

¢) the counter-billboards are funny/necessary/effective/sympathetic etc.

However, the opinions that condemned the damaging of the governmental bill-
boards or the counter-billboards as such cannot be considered as positive automat-
ically, this does not inherently mean the approval of the governmental campaign.
Furthermore, a piece of news was considered neutral (“n”), if it did not judge the Con-
sultation, only delineated facts in connection with it or represented balanced opin-
ions. These categories indicate the attitude of the media outlets but they could be fully
understood only in the context of a more detailed qualitative analysis.

These evaluations* demonstrate that Index, Népszabadsdg and RTL Klub are the
most critical media outlets regarding these issues, while M1 and Magyar Nemzet
seem to agree with the governmental standpoint, namely that the National Consul-
tation and the governmental billboard campaign is a positive / good / useful meas-
ure. Origo could be described as moderately government-critical and TV2 as moder-
ately government-friendly. This is interesting, because the results regarding Magyar
Nemzet and Origo are divergent from my preliminary expectations.

Table 2: Attitudes of the pieces of news to the National Consultation

Media outlet Positive atti- Negative Neutral atti- | Total
tude attitude tude

Index (online) 1 34 13 48
Origo (online) 6 10 9 25
Népszabadsag (print) 3 17 11 31
Magyar Nemzet (print) 18 7 11 36
M1 Hiradé (TV) 18 11 8 37
RTL Klub Hiradé (TV) 2 9 6 17
TV2 Tények (TV) 8 3 3 14

46 Table?2and3
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Table 3: Attitudes of the pieces of news to the governmental billboard campaign

Media outlet Positive atti- Negative Neutral atti- | Total
tude attitude tude

Index (online) 3 30 8 41
Origo (online) 2 16 10 28
Népszabadsag (print) 1 39 3 43
Magyar Nemzet (print) 5 12 2 19
M1 Hiradé (TV) 2 0 8 10
RTL Klub Hiradé (TV) 0 17 0 17
TV2 Tények (TV) 0 4 5 9

The general attitude of Magyar Nemzet in the issue of the National Consultation is
worth to be highlighted. Its articles, especially editorials, criticized the Consulta-
tion as a measure, they found it useless and too expensive, and they argued that it is
obvious without any consultation that nobody wants here, in Hungary refugees or
immigrants (“illegal immigrants”); therefore the government should act instead of
engaging in pointless discussions. This standpoint was also the basis of the criticism
of the governmental billboard campaign, and not the billboards xenophobic nature
criticised by other media outlets. Hence Magyar Nemzet criticized the governmental
campaign itself, but not its aims or ideology.

One also has to underline that no critical pieces of news in connection with the
governmental billboard campaign has appeared on MI. At the same time one could
not find any positive news about this case either on TV2 or on RTL Klub, and the
latter one reported about it entirely critically. This sharp contrast between the public
service television and the commercial television channels is very telling.

Agenda setting

The agenda setting analysis* showed that the government’s agenda (e.g. launching the
Consultation, reports about the number of respondents, launching the online version
of the Consultation) dominated the media representation of these cases even on the
critical media outlets. (For the chronology of events connected to the National Con-
sultation and the billboard campaigns see in Appendix 2.)

However, the most striking result of the agenda setting analysis is that the public
service television channel, M1 did not say a single word about the counter-billboard
campaign and Magyar Nemzet only marginally mentioned it two times. On the other
hand, Index and RTL Klub reported in detail about the counter-campaign, follow-
ing its every step, including the crowd-funding, billboard drafts and the event of in-

47 McCowmBs, Max E. — SHAW, Donald E.: The Agenda-Setting Function of Mass Media. The Public
Opinion Quarterly, 36(1972)/2., 1972, pp. 176—187.
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stallation of the first billboards. It is also very telling that all media outlets reported
about that activists ruining governmental billboards, but M1 never mentioned their
motivation. Only Népszabadsdg, Magyar Nemzet and RTL Klub reported about the
court ruling that declared that, in this particular case, ruining billboards is not simply
vandalism but an act of expressing political opinion, therefore, protected by the right
of freedom of expression.

Terminology

Similarly to the findings of Bernath & Messing’s study,* the terminological chaos is
still a characteristic of the mainstream media reports connected to migration. All
media outlets tend to use the terms “migrant,” “immigrant,” “refugee” and “asylum
seeker” as if synonyms, and they do not even acknowledge that they blur important
legal and social differences among these terms. It is also a common phenomenon that
media workers use the umbrella term “migrant” for all these categories in order to
avoid differentiation. The problem is that in the framework of the recent Hungarian
governmental rhetoric, the originally neutral term “migrant” has been filled with de-
rogatory connotations and due to the term’s foreign origins, it also could be alienat-
ing. Therefore, using this term should also require reflection from journalists.

However, one could encounter willingly used, pejorative terminology as well.
Magyar Nemzet, TV2 and M1 consistently emphasized the illegal aspects of migra-
tion, generally used the term “illegal immigrants’, or sometimes the term “economic
immigrants” and “for-profit immigrants” to describe those people who crossed the
Hungarian border irregularly and filed asylum applications but usually without the
intention to settle in Hungary. Moreover, TV2 used several times the utterly mean-
ingless “illegal refugee” term for these people. It was also characteristic of these media
outlets to speak about “increasing migration pressure,” which is a prominent example
of this panic-mongering terminology. The reporters spoke several times about “set-
tlements near to the border that are threatened by migration” and all media outlets
emphasized sometimes the “unstoppable flow” or “stream” of refugees, which is “be-
yond control” These terms are able to intensify the general anxiety in connection with
migration issues.

Two governmental narrative structures, which dominated the discussion, should
also be mentioned here. At first, the governmental communication generated binary
oppositions between “the Hungarian national interests” and “the migrants” In this
rhetorical construction everybody who helped refugees or argued against the govern-
mental anti-immigration campaign confronted the Hungarian nation itself. Secondly,
the government consider only those people as “rightful refugees’, who “flee for their
lives” However, people’s lives are not in danger in Serbia, therefore the vast majority
of asylum seekers must be only “for-profit migrants”

48 BERNATH Gébor — MESSING Vera: Bedardlva — A menekiiltekkel kapcsolatos kormanyzati kampény
és a téle fliggetlen megszdlalas terepei. Médiakutatd, 16(2015)/4., 2015, 7-17. o.
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Voices

In every media coverage it is essential who is asked or permitted to articulate their
opinion in their own voice. In the whole sample 186 different actors could be iden-
tified, including 146 individuals, who appeared altogether 796 times in the analysed
375 items. I have established the following categories to mark in which role these
actors appeared:

* politician: governing party, opposition party, foreign/international politician;

* expert: migration expert; expert of other area (e.g. pollster, security expert);

* representative of authorities;

* migrant, refugee or asylum seeker;

* activist of the counter-billboard campaign or somebody who ruined govern-

mental billboards.

Predominantly politicians could articulate their opinions: Hungarian politicians
spoke or were cited 476 times and foreign / international politicians spoke or were
cited 56 times. This is altogether 68.5% of all appearances.* The appearing politicians’
party distribution was quite balanced in all media outlets. Although, some promi-
nent governing party politicians appeared significantly more often than any other
actors. Prime Minister Viktor Orbdn was asked or cited 58 times and Zoltan KovAcs,
spokesperson of the government appeared in all media outlets regarding both topics,
altogether 76 times.

B Politician

H Expert

B RBepresentative of authorities

B Migrant, refugee, asylum seeker
Activist

Man /fwoman in the street

Figure 10: Appearances of actors in different roles

49 Figure 10
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Experts could rarely articulate their opinion (82 times, this is 11% of all appearance),
although questions like migration policy measures would require deeper professional
discussions in the mainstream media. /ndex asked for an expert opinion the most
often (26 occasions) and the fewest experts appeared on TV2 (5 times). However,
migration experts or NGOs focusing on migration were asked only 62 times (7.8% of
all appearances); the others labelled as experts were pollsters, security, military or law
enforcement experts and economists. This differentiation reveals that on the public
service television channel (M) no migration expert commented these cases.

Representatives of authorities or authorities themselves appeared 35 times, this
is 4.5% of all appearances. The presence of these actors tends to lead to the “securiti-
zation™ of the issues in question (i.e. transformation of these issues into matters of
security). What’s more, representatives of the police often commented on activists
ruining the governmental billboards. This highlighted the criminal nature of these
acts over their political motivation. The most representatives of authorities appeared
in Magyar Nemzet (8 times) and the fewest on Origo and RTL Klub (both 2 times).

It is very telling that migrants, refugees or asylum seekers could only speak for
themselves 30 times altogether (3.9%), although the discussion was about their role in
society. Even local people and men/women on the street could articulate their opin-
ion more often (39 times, 5%). The coverage of migrant voices are completely missing
from Magyar Nemzet and asylum seekers could spoke only 3 times on M1. By a more
detailed examination one could encounter that migrants appeared anonymously on
all media outlets altogether 7 times; marked with only a forename one asylum seeker
(“Jusuf”) and one migrant (“Melissa”) spoke together 3 times. Migrants with full name
appeared 20 times but none of them was a recently arrived asylum seeker. Those who
recently arrived in the country were almost completely silenced in mainstream media.

Compared to other categories, activists who took part in the counter-billboard
campaign or ruined, painted, tore off etc. the governmental billboards could appear
surprisingly often, altogether 59 times (7.6% of all appearances). However, this pro-
portion is even higher when we count, more precisely, only the appearances con-
nected to the billboard campaign, it is almost 17% of the 331 occasions. This is even
more remarkable considering the fact that MI never mentioned them. These data
indicates that the other media outlets found it important to represent the motivations
and views of these activists.

Visual elements

Nowadays visual presentation is becoming an increasingly important part of the
media coverage, even in text-based genres. The visuals were also the elements that
seemed the most problematic part of representing migrants, refugees and asylum,
seekers.

50 BuzaN, Barry — WAVER, Ole — de WILDE, Jaap: Security: A New Framework for Analysis. Lynne
Rienner Publishers, 1998.
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In the majority of cases all media outlets avoided showing migrants, refugees or
asylum seekers by using pictures about the Consultation letter and people who were
cited. However, when migrants, refugees or asylum seekers appeared, they were gen-
erally represented in larger groups. One could rarely see the face of an asylum seeker
but it was also problematic when the face of an asylum seeker was visible. They usu-
ally seem more threatening than friendly. This portrayal could easily alienate readers.
It was also characteristic in all media outlets that asylum seekers were displayed ac-
companied with police officers. This practice tends to criminalize asylum seekers and
portray them as a security threat. The visual representation of migrants, refugees or
asylum seekers in Magyar Nemzet was exceedingly stereotypical and fear-mongering.
In this newspaper the faces of migrants, refugees or asylum seekers were frequently
covered as if they were criminals.
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Figure 11-14: Photos of asylum seekers published on Index (11-12), in Népszabadsdg and Magyar
Nemzet

All of the above mentioned practices were characteristic on the television channels,
as well, with the addition that they used a small amount of different sequences of
images. One could easily identify several, frequently repeated sequences, especial-
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ly in connection with migrants, refugees and asylum seekers. Besides, most of the
portrayed asylum seekers were young men.”! The following sequences were charac-
teristic on all television channels: barefoot asylum seekers sitting on the ground; a
group of asylum seekers walking along the road; asylum seekers captured by a mil-
itary night-vision camera; police officers at Budapest Keleti railway station and/or
accompanied by asylum seekers; asylum seekers arrested by the police and waiting
while sitting on the ground; official documents, clothes and waste left behind, alleg-
edly, by asylum seekers; and asylum seekers running away somewhere close to the
border. Moreover, the faces of asylum seekers were often covered intentionally and in
certain cases all television channels illustrated the Hungarian issues with sequences
shot at the Italian shores.*? These portrayals are biased and they reinforce the existing
stereotypes instead of dissolving them.
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51 A document (444.hu, 25. 10. 2015.) was leaked from M1 in August 2015, which stated that the
management suggested not showing asylum seeker children in order “not to demonize” them.
52  Figure 15-22.
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Figure 15-22: Characteristic portrayals and sequences of refugees and asylum seekers on the ana-
lysed television channels

The visual coverage of “the billboard war” also indicated the attitude of these media
outlets. Index, Népszabadsdg and RTL Klub published several pictures and sequences
not only about the ruined governmental billboards, but also about the activists “in
action™ in the middle of painting or tearing a billboard off. I would argue that this
practice shows that these media outlets were, to a certain extent, engaged in civil dis-
obedience. Meanwhile, Magyar Nemzet did not publish a single picture either about
the original governmental billboards or about the activists and it displayed only one
picture about a counter-billboard in Felcsit.” It could be interpreted that Magyar
Nemzet disagreed with both the governmental and the counter-campaign and did
not support the civil disobedience of activist who ruined governmental billboards.
It was previously highlighted that M1 did not even mention the counter-billboard
campaign. Consistently with that, they showed sequences only about the painted and
torn off governmental billboards to illustrate this act of “vandalism” Furthermore, it
is remarkable that both commercial television channels used more diverse sequences
to illustrate this spectacular billboard war than to portray refugees or asylum seekers.

53 Felcsut is the small town, where Prime Minister Viktor Orban owns a house.
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Facebook

Figure 23-24: Photo of activists in action on Index and a frequently repeated sequence about a
torn-off governmental billboard on RTL Klub

Conclusion

In this essay I have presented the main findings of a detailed case study on the Na-
tional Consultation on Immigration and Terrorism and the connected billboard
campaign. This initiation was able to successfully shape the agenda of the Hungari-
an mainstream media for a remarkable period. I paid special attention to the media
practices of representing migrants, refugees and asylum seekers, which may have in-
fluenced significantly the social perception of these issues.

I would argue that his anti-immigration campaign was based on the existing
anxiety and xenophobic attitudes of the Hungarian society. It did not only reinforce
prejudices, but also fuelled and increased them remarkably. I could also conclude
that the media do reflect the polarized nature of the Hungarian society. The govern-
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ment-friendly and the government-critical media outlets covered these stories dif-
ferently; they constructed different narratives of the same cases as if they had been
reporting about two different realities. However, the ownership background was not
always reflected in the media coverage.

The results of the media representation analysis demonstrated that the media con-
sidered these two cases as political and not as social or policy issues. The media por-
trayal of migrants, especially the coverage of the recently arrived refugees and asylum
seekers, was biased and stereotypical; and even the government-critical media outlets
misrepresented these groups. Although the critical media outlets showed some effort
to be politically correct and they pointed out several inaccuracies in the governmen-
tal anti-immigration rhetoric, this was still not enough to compensate the malicious
anti-immigration terminology, which was able to dominate the whole media coverage
of these cases. Hence the media failed to fulfil its integrative role, which would be
crucial in the light of the recent worldwide challenges of migration.
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Appendix

Appendix 1: English version of the National Consultation on Immigration and
Terrorism

Source: Hungarian Government. (2015d). National Consultation on immigration to
begin (24. April 2015.) in Website of the Hungarian Government: www.kormany.hu/
en/prime-minister-s-office/news/national-consultation-on-immigration-to-begin (31.
08. 2016.)

Dear Hungarian Citizen,

In 2010 we Hungarians decided to discuss every important issue before decisions
are taken. This is why we launched national consultations on issues which have in-
cluded Hungary’s new Fundamental Law, social security as a matter concerning us
all, and the improvement of the situation of pensioners. And this is why we are now
launching another national consultation, this time on the issue of economic immi-
gration.

I am sure you will remember that at the beginning of the year Europe was shaken
by an unprecedented act of terror. In Paris the lives of innocent people were extin-
guished, in cold blood and with terrifying brutality. We were all shocked by what
happened. At the same time, this incomprehensible act of horror also demonstrated
that Brussels and the European Union are unable to adequately deal with the issue of
immigration.

Economic migrants cross our borders illegally, and while they present themselves
as asylum-seekers, in fact they are coming to enjoy our welfare systems and the em-
ployment opportunities our countries have to offer. In the last few months alone, in
Hungary the number of economic migrants has increased approximately twentyfold.
This represents a new type of threat — a threat which we must stop in its tracks.

As Brussels has failed to address immigration appropriately, Hungary must follow
its own path. We shall not allow economic migrants to jeopardise the jobs and liveli-
hoods of Hungarians.

We must make a decision on how Hungary should defend itself against illegal
immigrants. We must make a decision on how to limit rapidly rising economic im-
migration.

Please contact us and give us your response to the questions we are asking. Please
complete and return the questionnaire. I am counting on your opinion.

With regards,

Viktor Orban
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NATIONAL CONSULTATION
on immigration and terrorism

Published by the Prime Minister’s Office

Please complete this questionnaire.

1] We hear different views on increasing levels of terrorism. How relevant do
you think the spread of terrorism (the bloodshed in France, the shocking acts of
ISIS) is to your own life?

Very relevant Relevant Not relevant

2] Do you think that Hungary could be the target of an act of terror in the next
few years?

There is a very real chance It could occur Out of the question

3] There are some who think that mismanagement of the immigration ques-
tion by Brussels may have something to do with increased terrorism. Do you
agree with this view?

I fully agree I tend to agree I do not agree

4] Did you know that economic migrants cross the Hungarian border illegal-
ly, and that recently the number of immigrants in Hungary has increased twen-
tyfold?

Yes I have heard aboutit  Idid not know

5] We hear different views on the issue of immigration. There are some who
think that economic migrants jeopardise the jobs and livelihoods of Hungarians.
Do you agree?

I fully agree I tend to agree I do not agree

6] There are some who believe that Brussels’ policy on immigration and ter-
rorism has failed, and that we therefore need a new approach to these questions.

Do you agree?

I fully agree I tend to agree I do not agree
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7] Would you support the Hungarian Government in the introduction of
more stringent immigration regulations, in contrast to Brussels’ lenient policy?

Yes, I would fully support the Government
I would partially support the Government
I would not support the Government

8] Would you support the Hungarian government in the introduction of more
stringent regulations, according to which migrants illegally crossing the Hun-
garian border could be taken into custody?

Yes, I would fully support the Government

I would partially support the Government

I would not support the Government

9] Do you agree with the view that migrants illegally crossing the Hungarian
border should be returned to their own countries within the shortest possible
time?

I fully agree I tend to agree I do not agree

10] Do you agree with the concept that economic migrants themselves should
cover the costs associated with their time in Hungary?

I fully agree I tend to agree I do not agree

11] Do you agree that the best means of combating immigration is for Mem-
ber States of the European Union to assist in the development of the countries
from which migrants arrive?

I fully agree I tend to agree I do not agree

12] Do you agree with the Hungarian government that support should be fo-
cused more on Hungarian families and the children they can have, rather than

on immigration?

I fully agree I tend to agree I do not agree
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Appendix 2: Chronology of events connected to the National Consultation and
the billboard campaign (own collection)

Date Event

02. 06. 2015. | Antal Rogan announces launching a National Consultation on
immigration

02. 10. 2015. | Antal Rogan holds a press conference about the National Consul-
tation at Budapest Keleti Railway Station, which is disturbed by
counter-demonstrators

02. 11. 2015. | Zoltdn Kovacs announces that the government supports the
launching of a National Consultation on immigration

02. 20. 2015. | Official debate in the Parliament about migration issues with the
title “We don’t need economic migrants”

04. 24. 2015. | Viktor Orbén introduces the questions of the National Consultation
on Immigration and Terrorism in Radio Kossuth. It becomes public
that the National Consultation will cost approximately 1 billion
HUF

05. 05. 2015. | Zoltan Kovdcs holds a press conference; he announces that the
questionnaires are getting printed. Richdrd Barabds (Egyiitt, oppo-
sition party leader) disturbs the event.

05. 13.2015. | It becomes public that the European Union plans to establish a
quota-system to handle the migration crisis.

05.18. 2015. | Viktor Orban makes a speech in Debrecen, Hungary. He says that
he would close the refugee camp in Debrecen instead of developing
it.

05.19. 2015. | The European Parliament discusses the situation of Hungary, in-
cluding issues like migration- and asylum policy and the question
of death penalty

05.19. 2015. | Demonstration in Budapest against the National Consultation (or-
ganized by MigSzol).

05. 31.2015. | Announcing that the National Consultation is available online

05. 31. 2015. | Governmental party politicians first mention that the government
plans to launch an informational campaign connected to the Na-
tional Consultation

06. 02. 2015. | The first draft of the governmental billboard campaign is leaked
and published on Index.hu
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06. 03. 2015.

The government confirms that the leaked draft is real and presents
the other two billboard drafts.

06.

06.

2015.

The first governmental billboards are installed. Already on this day
some of them are getting ruined, painted, torn off or rewritten.

06.

06.

2015.

It becomes public that the billboard campaign was conducted by
HG360, a marketing company, which is owned by the neighbour
and friend of Antal Rogén. Allegedly the company won the assign-
ment without any competition. The campaign cost 360 million
HUE

06.

07.

2015.

Based on the information of activists, the media starts to report
that the police is observing the governmental billboards operatively.

06.

08.

2015.

The “Hungarian Two-Tailed Dog Party” (MKKP) and “Vastagb6r”
blog announce their counter-campaign and start asking donations
for it. Their first billboard-drafts are published.

06.

10.

2015.

The European Parliament publishes its joint statement, which de-
nounces the National Consultation and the governmental billboard
campaign.

06.

10.

2015.

The UNHCR installs the organization’s billboards about integrated
refugees living in Hungary. Originally this campaign was independ-
ent from the governmental campaign but inevitably got connected
and compared to it.

06.

12.

2015.

Local MSZP (opposition party) leaders install counter-billboards in
Szombathely, Hungary.

06.

17.

2015.

Official announcement of building a fence on the Serbian-Hungari-
an border.

06.

20.

2015.

World Refugee Day. The UNHCR organizes spectacular and popu-
lar press events. Dariush Rezai, a former refugee from Afghanistan,
now citizen of Hungary guides through the journalists in Budapest.

06.

30.

2015.

Announcement of the extended deadline (originally 1st July) of the
National Consultation: 15th July

07.

01.

2015.

MKKP and Vastagbdr install their counter-billboards.

07.

15.

2015.

Deadline of the National Consultation on Immigration and Terror-
ism. End of the governmental billboard campaign.

07.

16.

2015.

Launching a new governmental billboard campaign, at this time
about the reforms conducted by the government.

07.

18.

2015.

Court ruling that in this particular case ruining, painting, ripping
off etc. governmental billboards is protected by the freedom of
expression; it is an act of expressing opinion.
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07. 25.2015. | Viktor Orbdn first speaks about the results of the National Consul-
tation and about migration issues in Tusnadfiird§, Romania

07.27.2015. | Official announcement of the results of the National Consultation
on Immigration and Terrorism.

07.31.2015. | End of the counter-billboard campaign
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EU Minority Protection Policy: Cultural Rights of
Traditional Minorities

CSILLA VARGA

Introduction

Traditional/autochthonous minorities. Under the term we mean communities which
became minorities as a result of an external decision of power-politics. In many cases
these minorities have kin-states in the EU, and form part of the state where they live.
Besides their basic human rights their collective rights, identity, language, culture,
customs have to be respected and preserved.

The regulations and soft-law measures create a good starting point in dealing with
national minority protection, but the question remains whether it is possible and
necessary, or whether it is needed, to regulate the situation of traditional minorities.
The paper deals with the present stand of national minority protection, and with the
»framework” in which traditional minority is understood: it is mainly characterized
by cultural rights and identity. This is the reason why in considerable part of the paper
the meaning of cultural rights will be analysed. In the last part of the essay the ques-
tion will be posed how minority protection could be realized, what the possibilities
are in order to deal with minority questions more properly.

The general framework of minority rights in Europe in the 1990s

After the fall of communism in Central Eastern Europe minorities found themselves
in a better situation in a sense that they started to claim “more” rights in their home
states. The dissolution of countries where many minority groups lived already (Yugo-
slavia, Czechoslovakia, the Soviet Union) had the result that these minorities started
to claim “more” rights from states where they lived. It was not an ineffectual endeav-
our because this was the decade when a lot of recommendations and treaties on mi-
nority rights came about.

The biggest problem was that only a negligible part of these regulations were le-
gally binding, and even these documents contained mostly vague wording and lines
of conduct in connection with national minority groups.

The problem of interpretation and the unwillingness of states were (and are) the
biggest obstacles to deal with the topic effectively. In the absence of enforcement
measures states interpret the mentioned documents diversely, and decide on minor-
ity topics rather discretionally.

However, it has to be mentioned that starting mainly with the French Revolution
in 1789 European states were built on the nationality principle, in other words nation
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was the main principle on which state were built. The unity of the nation meant the
unity of language and culture. This pattern was followed after the end of the First
World War when new states came into being. It was realized, though, that more and
more minority communities evolved in Europe, and that pattern will continue in the
future as well.!

After the Paris Peace Conference new states with sizeable minority populations
emerged. For this reason, many minority treaties were made between European states
in the framework of the League of Nations, but these treaties were neglected because
only some states were subjected to them and kin-state had claims for territorial re-
vision as well. After the Second World War these disregarded minority rights were
replaced by the recognition of basic human rights, therefore minority rights were not
particularly dealt with until the end of the Cold War era.?

In the period of League of Nations the issue of international security came for-
ward, and after that modern European institutions also hoped that by protecting mi-
nority rights they can protect international peace. For instance, the Council of Eu-
rope Framework Convention also declares that the protection of minority rights is
of crucial importance in every little detail in connection with conflict prevention, in
order to reach stability, democratic security, and the promotion of cultural diversity
enriching each society.?

However, it was clear that in the League of Nations system the Allied governments
did not want to create ‘States within States’ by granting national groups political au-
tonomy. This was the reason they referred to “members of minorities” and not simply
“minorities”*

From 1945 to 1989 states thought that the universalization of minority protection
threatened their internal political, economic and social stability and their prosperi-
ty, so they focused on reaching national unity through integration policies. Minority
protection was confined to the realm of non-discrimination and of individual human
rights. States and the international community rejected the notion of cultural rights.>

As it was mentioned before, after the 1990s the minority question came into view,
and many instruments came into being. The lack of a universally accepted definition
of the term “minority” had and still has advantages as well as drawbacks if one con-
siders it from the point of view of national minorities. Differing characteristics of
national minorities make it almost impossible to find a common definition for them,

1 VIZI Baldzs: Protection without definition — notes on the concept of “minority rights” in Europe.
Minority Research, 15.,2013/1., 7. Source: http://bgazrt.hu/_dbfiles/blog_files/7/0000004037/Bala-
28%20Vizi%20-%20Protection%20without%20definition.pdf (08. 06. 2016.)

2 Ibid, p. 8.

3 Miriam, J.,, AUKERMAN: Definitions and Justifications: Minority and Indigenous Rights in a Cen-
tral/East European Context. Human Rights Quarterly, 22., Nov. 2000, p. 1044. See also Framework
Convention, supra note 6, at pmbl. and Explanatory memorandum, supra note 51, para. 5.

4 Ana Filipa, VRDOLJAK: Minorities, Cultural Rights and the Protection of Intangible Cultural Her-
itage. European Society for International Law, Research Forum on International Law Contemporary
Issues, 2005, p. 3.

5  Ibid., p. 3.
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but it is a good question to pose whether a definition is needed to deal with the issue
effectively in the EU.

Large number of ‘Soft law” measures (plans, recommendations, etc.) introduced
in the 1990s help in securing some guidelines in connection with national minorities,
and also set some goals which should be achieved in the near future.

On the other hand, in the Council of Europe and United Nations framework the
European Charter for Regional or Minority Languages (1992, CoE), the Framework
Convention for Protection of National Minorities (1995, CoE) and the UN Declara-
tion on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities (1992) contain some promising regulations concerning traditional minori-
ties, and in the EU law the Treaty on the European Union and the EU Charter of Fun-
damental Rights mention the importance of non-discrimination based on ethnicity
and nationality, and also the respect for minority rights.

One can say that these documents do not represent a breakthrough in the histo-
ry of minority protection, but according to some experts it was due to preventative
enforcement in the 1990s that most national minority-majority conflicts did not es-
calate into violent conflicts, mainly between 1990 and 1995. However, the OSCE and
COE could adopt only those enforcement measures that were agreed upon by their
member countries. International society continued to consist of sovereign states,
therefore human and minority rights were mainly jeopardized.®

Human rights norms has become fully internationalized, but the international sys-
tem consists of states, which means that the implementation and the enforcement is
almost completely in the hands of national authorities. This also applies to the inter-
national protection of minority rights, countries can decide on implementation of
these rights, they have a wide range of choice in determining their minority policies.
Usually states cannot provide an identity neutral environment for their citizens in
order to exercise their civil and political rights. States and international organizations
can hardly define identity-specific rights, since shared sovereignty, multi-level gov-
ernance or autonomy is not specifically defined in international documents.”

Analysing the mentioned documents and guidelines is not the aim of the paper
because there are many other studies dealing with the question on a legal or political
basis.

At the same time it has to be mentioned that in the EU framework, according
to some experts, the Treaty of Lisbon impacts minority rights and emphasizes the
rights of persons belonging to minorities and diversity in general. Previously in the
treaties there were many legal bases emphasized in connection with minorities, for
instance provisions on free movement, education, culture, regional development,
minority cultures and languages had to be taken into account. However, before the

6  Jennifer, JACKSON PREECE: National Minority Rights Enforcement in Europe: a Difficult Balanc-
ing Act. The International Journal of Peace Studies, 3., 1998/2., pp. 12—13. Source: www.gmu.edu/
programs/icar/ijps/vol3_2/Preece.htm (26. 09. 2016.)

7 VIZIL: op.cit., pp. 19-20.
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Lisbon Treaty the EU minority protection was equivalent to an EU migration poli-
cy. Non-discriminatory frameworks did not provide much protection for minorities
within their own state, and the existing measures were not effectively implemented.®

The post-2009 EU legal framework develops the area of minority questions in cer-
tain ways. There is an increase in provisions and case law which can be used in the
minority rights context and the legal and policy direction concerning the protection
of minority rights within regions is also developing. However, post-Lisbon develop-
ments and the EU’s protection of minority rights extend only insofar as these rights
and groups are already supported at a domestic level. It means that any benefit to
minorities arising from these provisions is dependent on the national level, so new
developments do not create new minority rights, but only safeguard the existing legal
and political sovereignty of Member States.’

A common feature to all instruments is that their standards are unclear and they
neglect positive measures. None of the treaties and conventions have any sort of sanc-
tions for non-compliance. The Council of Europe conventions only establish moni-
toring mechanisms, the UN and the OSCE conventions are silent about monitoring
mechanisms. In the EU there is a lack of legislation; even though they always call for
the respect of minority rights on the international scene. This can be considered as
a double-standard: the EU is instructing others to respect minority rights, but the
organization itself does not guarantee special rights for its minorities.'°

It is often argued that the institution has more important problems or areas to deal
with and to solve than the rights of national minorities, and it is a valid observation.
On the other hand, time will never be just right to build up a minority protection
system, and the majority of member states will be probably against the whole idea of
a new level of minority protection.

In addition, it is also problematic who the initiators, the forerunners of minority
protection system in the EU will be, and how they could influence “big power politics”
and win the “players”?

As minority rights are often equated to cultural rights, it is important to get a
closer look at these rights as well, examine the real content and meaning of cultural
rights. In the following, main part of the paper this subject-matter will be analysed
from a wider perspective.

8  Tawhida, AHMED: The Treaty of Lisbon and Beyond: The Evolution of EU Minority Protection?
European Law Review, 2013/1., pp. 32—33.

9  Ibid., pp. 48-50.

10 PAL Norbert: Self-determination and minority rights — a dead end for national minorities in
post-communist European states to preserve their cultural identity. Is there hope? Leiden University,
LLM Public International Law, 2012, pp. 19-20. Source: www.academia.edu/2215635/Self-determi-
nation_and_minority_rights_-_a_dead_end_for_national_minorities_in_post-communist_Europe-
an_states_to_preserve_their_cultural_identity._Is_there_hope (27. 09. 2016.)
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Minority rights = cultural rights?

Minority rights are often defined as cultural rights, or in other words minority com-
munities are seen as cultural communities. It is a partially valid statement, however, an
ethnic or minority community has many other characteristics and determining factors.

Often the issue of culture and cultural rights is transferred to the sphere of poli-
tics. In societies where many nations live together the existence of a majority and a
minority society is either assumed or outright emphasized, and collective cultural
rights become national minority rights. Later, the expression of these collective cul-
tural rights can determine the relationship between the majority and the minority,
becoming a source of possible latent problems and of conflict interests."

A minority cultural community can be defined by the following components:

* the objective component of common heritage and language,

* the subjective component of self-identification with the group."

In case of cultural autonomy, which should be in some cases secured for national mi-
norities, it provides minorities with increased control over issues concerning them.
It is limited compared to territorial autonomy and it allows minorities to live their
culture through non-territorial structures, such as different associations, irrespective
of where these minorities in a given country reside, it is advantageous for minorities
dispersed throughout the whole territory of the country.

Culture, similarly to minority, does not have a generally accepted definition, and
anthropologists have collected more than 160 different definitions of culture. How-
ever, there are widely accepted definitions and some of them will be provided in the
followings:

“culture is not a ‘thing, a substance with physical reality of its own, but rather
made by people interacting, and at the same time determining further action,”**

“culture is a set of shared and enduring meanings, values and beliefs that charac-
terize national, ethnic, or other groups and orient their behaviour;s

culture is therefore something shared by (almost) all members of a social groups,
something one tries to pass on, which shapes (through morals, laws, customs) behav-
iour, or structures, one’s perception of the world.'¢

11 FELFOLDI Eniké: Minority Rights, Cultural Identity of Minorities, and Cultural Rights in Interna-
tional Law. Minorities Research 5/Kisebbségkutatas 2. Source: www.hhrf.org/kisebbsegkutatas/
mr_05/cikk.php?id=1207 (09. 06. 2016.)

12 FELFOLDI Eniké: The Characteristics of Cultural Minority Rights in International Law: With
Special Reference to the Hungarian Status Law. The Hungarian Status Law: Nation Building and/or
Minority Protection Ed. KANTOR Zoltén et. al. 2004, p. 435.

13 PAL:op.cit., p. 28.

14 Referred by: Dr. Christine, LEITNER: Walking the Tightrope — Cultural Diversity in the Context of
European Integration. Eipascope, 2000/1, p. 20. Originally in: Fons, TROMPENAARS - Charles,
HAMPDEN-TURNER: Riding the Waves of Culture. Understanding Cultural Diversity in Business.
Nicholas Bearley Publishing, London, 1997.

15 Ibid.

16 Referred by: LEITNER: op.cit., p. 20. Originally in: ]. Nancy, ADLER: International Dimension of
Organizational Behavior. South Western College Publishing, Cincinnati, 1997.
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As it can be seen culture means mainly values and beliefs, but also behaviour and
action according to these beliefs. In the EU, where many cultures coexist trying to act
in conformity with their beliefs and own values, it is not surprising that many prob-
lems arise, also making it hard to develop a general framework for minority/cultural
rights.

In the EU it is up to the Member States to deal with the cultural rights of mi-
norities, and countries handle the question differently. This also occurs because the
Union does not define exact measures or lines which should be followed by member
countries. For instance, Article 151 of the EC Treaty declares that “the Community
shall contribute to the flowering of the cultures of the Member States, while respect-
ing their national and regional diversity” and that “the Community shall take cultural
aspects into account in its action under other provisions of this Treaty, in particular
in order to respect and to promote the diversity of its cultures”"”

Also, Article 6 (3) of the Amsterdam Treaty says that “the Union shall respect the
national identities of its Member States”'®

As it was mentioned previously the real meaning of these lines, the explanation is
clearly missing and the interpretation is left to the states or different parties. The gen-
eralized framing is more favourable for Member States who can find many loopholes
in order to neglect the rights of national minorities.

The right to identity is clearly connected to cultural and minority rights and it can
usually be perceived as the right to exercise a freedom on a continuous basis. Identity
is developed and preserved through culture, and in multinational countries, collec-
tive identity is generally a function of the minority-majority relationship, therefore
cultural rights become ethnic, minority rights.” If one considers that everyone has
the rights to identity, and for some people belonging to a minority is part of their
identity, the neglect of these rights should not be allowed.

“For national minorities the respect for their rights is important not only by rea-
son of their identity. There are two other common causes why national minorities
need special rights. First, these are necessary to enable national minorities to realize
permanent, substantive equality. Secondly, they are necessary in order to maintain
cultural membership and identity, and it influences all decisions made by national
minorities”*

It is problematic that cultural rights, in the absence of any codifying treaty or dec-
laration, can be interpreted diversely, and the scope of these rights depends mainly

17 Treaty establishing the European Community (Amsterdam consolidated version). Official Journal,
C 340, 10/11/1997 P. 0245, Article 151 (1) and (4).

18 Treaty of Amsterdam. Official Journal of the European Communities, C 340, 10 November 1997,
Article 6 (3).

19 FELFOLDI: The Characteristics... op.cit., p. 433.

20 Kisten, PORTER: The Realisation of National Minority Rights. Macquarie Law Journal, 3(2003),
p. 56.
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on the understanding of the term “culture”?! The interpretation of cultural rights has
a rather narrow projection, i.e. it means mainly the participation in cultural life, pres-
ervation of culture for minorities, the recognition of the rights to different cultural
identities. The question is what these words mean in reality. It depends in large, as
mentioned earlier, on states and on the political elite. There are many obstacles be-
cause of which the implementation of minority policy is problematic.

Dr. Leitner addresses the issue of cultural barriers as well as mentioning that cul-
tural differences affect many areas at a European level such as several policy areas, de-
cision-making processes, the quality of policy implementation, negotiations, commu-
nications, the sharing of information, and the relationship with citizen. She also adds
that it would be interesting to examine how these cultural differences are reflected
in the structure of the EU institutions and their interaction with the Members States
and whether they influence the speed of integration or not.*

“A very significant step forward would be the elucidation of various terms and
concepts used by the standard-setting instruments, for instance, regarding the still
undefined term cultural identity. At the national level, states could introduce rele-
vant positions in their legislation and constitution.”? Also, in democratic and pluralist
societies, ethnic and other minorities not only have the right to express their own
identity but they are discriminated positively.** The practice shows that this happens
quite rarely, in many cases it is difficult to put into practice positive discriminatory
measures. In EU Member States there are different policies followed towards tradi-
tional minorities which are basically set by the government of the given country. In
other words, there are distinct levels and factors of realization of minority policies.

In Central and Eastern Europe the concept of minority rights is a bit different than
in other parts of Europe. It has mainly due to historical reasons that minority rights
are emphasized by minority groups more frequently; however these issues are often
neglected by the political elite. These Central and Eastern European approaches to
minority rights also markedly differ from the Anglo-American non-discrimination
and individual rights formulas, which fundamentally shaped the international human
rights framework in the post-WW II era. It can be said that these Central Europe-
an ideas of minority protection are similar to the protection of indigenous peoples.
Like indigenous peoples, Central and Eastern European minorities claim the right to
self-determination and the preservation of their distinctive cultures.

21 Symonides, JANUSZ: Cultural rights: A neglected category of human rights. International Social
Science Journal, 158(1998), p. 560.

22 LEITNER: op. cit, p. 21.

23 JANUSZ: op. cit., p. 570.

24 FELFOLDI: Minority Rights..., op. cit., p. 3.

25 AUKERMAN, op. cit.,, pp. 1022-1023.
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A big problem connected to minority rights in Central-Eastern Europe is that ad-
dressing minority rights happened and happens largely at governmental and inter-
governmental level, and minority groups, in most cases, could not participate in the
discussions about standards and structures aimed at protecting them. It means that
regional documents related to minorities reflect mainly the concerns of states, and
not those of minorities themselves.?

If one considers the other side of the coin, and tries to understand the whole pro-
cess from a sociological perspective, belonging to a minority group depends mainly
on the choice of a person. The question of assimilation and integration comes into pic-
ture: in case of traditional or national minorities members of the group can assimilate
into the majority society in a sense that they begin to use majority language, attend
majority schools, and so on. There is the possibility to integrate into the majority
society, which means they “cooperate” with the majority society, while also trying to
maintain their own language, culture, customs, and so on.

The disadvantages of the assimilation process can be threefold, or have three
sources: historic oppression that still affects the opportunities of members of the
group, intentional or unintentional discrimination in economic markets and in civil
society against groups whose members differ from the rest of the majority, and state
support for a dominant majority culture while minorities have to maintain their cul-
ture through private efforts. The purpose of public recognition would be the creation
of equal citizenship for minority members, so they would not be forced to assimilate
into the majority culture.”

As cultural rights cannot be easily enforced, mainly because they belong to the
second generation of human rights (just like economic and social rights), the interven-
tion and active attitude of the state is required so that these rights could prevail. As
the aim of cultural rights is to protect the given community, the state has to set rules
in order to realize this protection. However, it is very rare that a constitution or other
instruments or provisions regard these rights, but different laws can be adopted by
the state. It is difficult that states not only have to be active in legislation connected
to cultural rights (also can be said: minority rights), but they have to safeguard them
which can be very expensive. It follows from all this that these rights are realized
continuously and gradually, the state only “make efforts” and “seeks” to ensure them,
and very often states only want to achieve or maintain the minimum level of com-
mitment in connection with their domestically or internationally set standards. Since
second-generation rights are only indirectly interpreted in judicial applications, for
instance political rights are interpreted in the light of economic or cultural rights;
these can be often ignored and are rather relative.”®

26 AUKERMAN, Ibid., p. 1025.

27 Rainer, BAUBOCK: Territorial or cultural autonomy for national minorities? TWE — Working Paper
Series, 22 (December 2001), 3. Source: https://eif.univie.ac.at/downloads/workingpapers/TWE-Pa-
pers/WP22.pdf (27. 09. 2016).

28 FELFOLDI: Minority Rights... op. cit., pp. 5-6.
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However, as Will Kymlicka explains “the idea of responding to cultural differences
with benign neglect makes no sense. The state unavoidably promotes certain cultural
identities, and thereby disadvantages others. Group-differentiated rights — such as
territorial autonomy, veto powers, guaranteed representation in central institutions,
land claims, and language rights — can help rectify this disadvantage, by alleviating
the vulnerability of minority cultures to majority decisions. These external protec-
tions ensure that members of the minority have the same opportunity to live and
work in their own culture as members of the majority”*

It is evident that minority groups refer to their uniqueness and their differing sit-
uation in contrast to the majority. According to members of minority groups they
are in a disadvantageous situation, and protective measures and different rights can
facilitate their equal situation to majority.

Central-Eastern European minorities, and indigenous peoples as well, have used
the concept of “equality in difference” to justify their group-differentiated rights.
Also, these minorities justify measures to protect their societies based on the distinc-
tiveness of their cultures as a value in and of itself. The equality justification, which
focuses on the need to treat people differently in order to treat them equally, and
the cultural diversity justification, which emphasizes the intrinsic value of cultural
difference, is the same for indigenous peoples and for Central European minorities as
well.® In reality, the “equality in difference” is not an option for national minorities,
as positive discrimination measures have to be waited for as well. Presently, minority
groups face negative discrimination more rarely than positive, and states’ behaviour
have damageable effects on these groups.

Policies of national cultural development often imply a policy of genocide which
means that cultural groups suffer destruction. For instance, letting a minority lan-
guage die out can be seen as a linguistic genocide which has four stages: attempting to
kill a language, letting a language die out, unsupported co-existence, partial support
for specific language functions.?

On the other hand, cultural autonomy could initiate inequalities of resources be-
tween national groups. Each community has to finance its own cultural institutions;
therefore economically weak groups will be unable to afford a good education system,
for instance. It means that for them cultural autonomy or enjoying cultural rights is
insufficient to stop the trend of assimilation into the majority which is economically
more prosperous (these characteristics are also true for territorial autonomy).*

It means that in case these groups do not assimilate, and cultural autonomy is not
reached in the given country they become completely subordinated to the majority’s
rule and decisions.

29 Referred by AUKERMAN: op. cit., pp. 1028—1029. Originally in: Will KYMLICKA: Multicultural
Citizenship. A Liberal Theory of Minority Rights 46, 1995.

30 AUKERMAN, op. cit., pp. 1037-1038.

31 FELFOLDL op. cit,. p. 434.

32 BAUBOCK: op. cit., p. 13.
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In other words, an important foundation of democracy is missing in the EU. If
democracy means the rule of the majority, then we have to ask: why should a member
of a minority group accept the majority’s decision as legitimate? They can only do so,
if they trust that the majority is benevolent towards the minority, and cares about the
collectivity as a whole. True democracy can exist if ‘thick’ collective identity - resting
on the existence of a civil society, on shared experiences and expectations, on ongoing
process of public communication — exists. But while a critical public system of com-
munication exist on the level of European nation states, it does exist not on the level
of the EU as a whole.*®

The problem is that the only parties wanting to implement the minority rights
standards in a given member state are the minority parties, but they are often outvot-
ed by the majority in national parliaments, and so their efforts to adopt legislations
for national minorities are also failing. The majority complies with the Framework
Convention, for instance, or with other international standards because effective
monitoring mechanisms are clearly missing, and it makes this compliance easy with-
out taking any further steps.**

European standards could resolve the question and conflicts connected to minor-
ity rights with addressing claims for positive minority rights. The formulation “right
to enjoy one’s own culture” is too weak in order to address the issues underlying eth-
nonational conflicts and to solve the problem of national minorities. On the other
hand, “internal self-determination” is too strong to be accepted by many countries.*
The possible solution should be found halfway between the two extremes and in the
next part of the paper some possibilities will be mentioned which could be accepted
by the majority and minority as well.

However, as it stands nowadays, states are quite far from adopting positive dis-
criminatory measures towards minorities. It is also true, though, that they could
reconcile the individual and the collective side of human rights, and harmonize the
principle of equality of citizens with the right to diversity.*® Conflicts and differing
interests between majorities and minorities make reconciliation and harmonization
in most cases almost impossible, and the “world of politics” also significantly affects
these attempts. As the minority question is a very sensitive issue, not only in Europe
or in the EU, but globally as well, a modus vivendi should be found between the con-
cerned parties.

33 Andreas BUSCH: The Problems of Representing Diversity. Whose Europe? National Models and the
Constitution of the European Union. Eds. Kalypso NICOLAIDIS, Stephen WEATHERILL, -Papers
of a Multi-Disciplinary Conference held in Oxford in April 2003, 121.

34 PAL: op.cit., 25.

35 Will KYMLICKA: A European Experiment In Protecting Cultural Rights. Human Rights Dialogue:
“Cultural Rights“(Spring 2005) — Carnegie Council for Ethics in International Affairs, 2016, 4.

36 FELFOLDL: op.cit., p. 12.
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Some possibilities for national minorities

Many experts or thinkers, but also minority representatives try to find the possible
solution in order to put national minorities at a better situation in EU Member States,
or offer some solution which could be acceptable for the majority and minority as
well. The complexity of the minority situation, but also getting the acceptance of Eu-
ropean decision-makers in order to put the question to EU agenda is very difficult
and also unrealistic at this point. The non-existing minority protection policy of the
EU basically shows, among other things, how complicated it is to deal with the topic.

In this section of the paper a possible solution will be presented which according
to some experts could be a proper way in handling the topic of minorities in majori-
ty-minority relations.

As it was mentioned by some professionals the European Citizens’ Initiative and
the Open Method of Coordination would serve as a good starting point in order to
deal with minority issues. The Citizens’ Initiative is a proposal for the European Com-
mission to pass legislations on certain matters (for instance, minority issues). The
initiative has to come from one million EU citizens and at least from seven Member
States.

The Open Method of Coordination makes the cooperation among several Mem-
ber States possible that would like to form partnerships concerning topics affecting
them. These Member States can amend their laws based on their goals on the given
policy area, but the OMC does not result in binding legislation because it only affects
the cooperating States. In minority questions, as it does not concern all members of
the EU, the OMC would be a very adequate solution, and also the most probable way
for realization.

Besides these possibilities which were analysed by others as well, one way of han-
dling minorities and minority rights would be national-cultural autonomy. If one
considers the realization of this form of autonomy, it is necessary to reconcile the
fear of the nation state of losing its territorial integrity with a nation state system that
recognizes territorial control as the basis of legitimacy. Without the support of the
nation state it is very difficult for national minorities to protect and promote their
rights, they lack the resources to implement programs.* It is hard to solve the prob-
lem based on equality, which would mean the nation state secures rights or even
cultural or territorial autonomy for a minority group and the minority group uses it
with respect towards the nation state. This would be an ideal, but unlikely situation.

Secondly, the consociational power-sharing arrangements have to be mentioned.
According to some experts, consociationalism would be a possible solution in in-
terethnic power relations in accession countries (but also in EU Member States).

Arend Lijphart sees consociationalism as a model of democracy and government
in societies with ethnic, religious or cultural cleavages. It is characterized by a grand

37 PORTER: op. cit., pp. 61. and 65.
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coalition of the political leaders of all significant segments of a pluralistic society, veto
rights of all partners, a high degree of autonomy for each segment, proportionality
in political participation, civil service appointments and allocation of public funds.*®
The representation of minorities through political parties is probably the most obvi-
ous achievement of consociational power-sharing. Interethnic cooperation exists to
some extent realizes in many EU Member States, and the EU also tries to promote
cooperation in minority-majority relations on a domestic level.

Consociational power-sharing has been criticized for being ineffective in prevent-
ing conflicts. On the other hand, it is also true that it can work well together with in-
stitutions facilitating cross-ethnic alignment, and consociational strategies are often
linked to such institutions, mainly in Central and Eastern European countries.*

As it was mentioned previously, consociational power sharing is also based on
mutual respect, reliance and cooperation between the majority and the minority. It
presumes good relations among parties, without which consociational power sharing
cannot be realized. However, in most countries this friendly relationship is clearly
missing.

Also, in case of cultural autonomy, it can hardly be combined with the representa-
tion of minorities in federal governments because the two types of governments are
not similar. It is generally not impossible to give non-territorial communities a share
in the territorial government of a state, consociationalism achieves this. In spite of
this, it is difficult to combine forms of non-territorial autonomy with representation
in territorial federal government.®

Will Kymlicka argued that nation-building activities of ethnic minorities have to
be accepted, and states may restrict these efforts only by ensuing individual liberties.
According to him territorial autonomy is a possible and legitimate arrangement to
protect a national minority. He also referred to Central and Eastern Europe in this
context, mentioning that territorial autonomy has functioned well in the West, so it
has to be considered in Eastern and Central Europe as well.*! At the same time it also
has to be mentioned that in Central and Eastern Europe the situation and the history
of national minorities is very different from other parts of the world. Historical and
political reasons make the issue more delicate, and the differing characteristics of mi-
norities put the supporters of national minorities into a complicated situation.

Since in most cases national/traditional minorities do not seek independent state-
hood; their goal is to have political representation and institutions that guarantee the
continued reproduction of the community. In some sense it is analogue to substate
nationalism, which pertains to groups that view themselves as rightful owners of a

38 Martin BRUSIS: The European Union and Interethnic Power-sharing Arrangements in Accession
Countries. Journal on Ethnopolitics and Minority Issues in Europe, 14(2015)/4., pp. 65—66.

39 Ibid., p.74.

40 BAUBOCK: op. cit., p. 25.

41 BRUSIS: op. cit., p. 73.
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homeland, but that have no state to call their own.** Although, national minorities
have home countries in most cases, they live in other (mainly neighbouring) states as
a result of their own decision or different circumstances.

Beside substate nationalism transsovereign nationalism can also be mentioned
which applies to nations that reach beyond current state boundaries, but they re-
nounce the idea of border changes. For instance, in case of Hungary the post-commu-
nist Hungarian government has designed pluralist minority policies domestically and
pursued a non-traditional national project for Hungarians beyond the borders. This
is related to substate nationalism, but it is coordinated by the national centre which is
also the political centre of the state.*

Transsovereign nationalism can cause problems and animosities between the kin-
state and the state of residence of the minorities. It is always a delicate issue: if the
kin-state supports its minorities form outside, it can be interpreted as intervention
into domestic affairs, which makes the relations between two countries worse.

Homeland community also represents the situation of national minorities. These
communities consider the place where they have a lengthy history to be their home-
land, they usually have a historiography, geography, and literature that tell the story
of the link between the community and the territory, and they seek some form of
self-government in that homeland. Many times, the same territory is considered a
homeland by more than one community.*

The “rise” of substate nationalism or of the homeland community is hugely de-
pendent on the home state, on the given Member State. As it was presented, the EU
uses mainly “soft” measures in order to deal with national minorities, so minority
questions belong to national competency. In spite of that, national minorities often
try to seek help from the EU in legal, political or practical issues connected to their
situation and rights.

It seems thus far that the EU puts mainly anti-discriminatory policies into its
treaties and other instruments which can be used for minorities in general, and can
provide the minimum requirement, or the starting point for future achievements.
It is more likely, however, that the institution will remain at the non-discrimination
principle, and will not take on other measures valid for the Union as whole. In some
sense it seems that ethnic minorities claim “more rights” than the majority possesses.
The self-government of the minority is seen by the majority as a right which puts
them into a better situation, because these rights cannot be enjoyed by the majority
or by other citizens.

42 CSERGO Zsuzsa — James M. GOLDGEIER: Nationalist Srategies and European Integration. The
Hungarian Status Law. Nation Building and/or Minority Protection. Eds. KANTOR Zoltédn, MA-
JTENYI Balézs, Osamu IEDA, VIZI Baldzs, HALASZ Ivan. Hokkaido University, Slavic Research
Center, Sapporo, 2004, p. 279.

43 Ibid., pp. 283-284.

44 Ibid., p. 279.
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On the other hand, functional and empirical arguments are against the territorial
autonomy of CEE countries. It causes a high security risk because of the perception
of majorities, and so it is likely that it exacerbates conflicts. The presence of ethnic kin
states makes the situation even more difficult.

It also has to be added that in national minority topics the Central European states
are affected the most. In the European Union as a whole the negligence can be to
some extent understood, the minority issue does not concern the majority of coun-
tries. In States where national minorities live the consociational model would be a
proper solution; however, it is hard to realize it because of the clashes of interests
among the majority and the minority. Decision-makers are also afraid that minorities
will claim more and more rights, as mentioned earlier, which in some cases could
lead to territorial autonomy, or other groups of the society will also feel themselves
authorized to acquire more benefits. It seems the EU minority protection policy will
never be completed: the affected Member States and representatives of minorities
have to initiate further negotiations on the topic, and they will have to deal with mi-
nority protection domestically.

As Baubock argues, the conflict between national minorities and nation-states is
not primarily about culture, but about the division of state power and the bounda-
ries of political communities. The question is about the organization of multinational
polities so that several projects of a political community can coexist. It is possible that
cultural autonomy would harden the boundaries of national communities.*

As it looks nowadays, consociational power-sharing would be one of the possible
solutions for minority issues, however this cooperation needs mature and collabora-
tive parties from both sides in order to successfully implement the project. Only the
future will tell whether this or other forms of cooperation will come into existence.

Conclusion

In the paper some topics connected to traditional minorities of the European Union
were analysed. It became clear that in spite of EU rules on minorities there are many
“soft law” instruments, and a couple of international documents and EU treaties
which could serve as a basis for minority protection, declaring mainly the importance
of anti-discrimination towards national, ethnic and other minorities.

The rights of traditional minorities are often referred to as cultural rights, but it
is only partly correct. National minorities in many cases claim also political rights,
rights to self-determination, territorial rights, and so on. These rights in many cases
cannot be respected by the decision-makers because, if fulfilled, minorities would
be positively discriminated against the rest of the population, gaining “more” rights,
which would not be supported by the majority. On the other hand, representatives

45 BAUBOCK: op. cit., p. 30.
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of minorities in many cases can decide whether they would like to be a part of the
minority group, assimilate or integrate into the majority society. It is the decision of
the individual who enjoys the benefits and also suffer the possible disadvantages of
belonging to a minority group.

Considering the evolution of the EU's minority protection system, it can be con-
cluded that the situation and rights of minorities are not really developing. The lack
of Member State interest, the pressing or more urgent questions of the organization,
the consolidation of the economic and political situation all serve as hindrances from
the focus on minorities, and “soft measures” evolve very slowly.

Finding a universal solution would prove almost impossible because minorities,
and nations keep changing. Thus, even if there was a single model solution, it would
lose its effectiveness over time, and each situation must be considered separately.
Everything the nation-states do have significant cultural implications and a direct
impact on the self-expression of national minorities.
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The Framework Convention: a key tool to
managing diversity through minority rights

COUNCIL OF EUROPE FRAMEWORK CONVENTION FOR
THE PROTECTION OF NATIONAL MINORITIES ADVISORY
BOARD 4TH THEMATIC COMMENTARY

Executive summary

Diversity has been an integral part and a major asset of European societies for
centuries. It remains an essential feature of contemporary societies. The purpose
of the Commentary is to consolidate the manner in which the Advisory Com-
mittee has interpreted, over the years, the scope of application of the Framework
Convention for the Protection of National Minorities (ETS No. 157), bearing in
mind specific societal, economic and demographic developments.

The Commentary shows that, since 1995, the Framework Convention has
been and continues to be a key tool for states to accommodate increasing plu-
ralism through minority protection in a way that carefully balances broader so-
cietal concerns with individual rights. It supports states parties in managing di-
versity by creating appropriate societal conditions that allow for the expression
and acknowledgement of difference, for equal access to rights and resources
despite difference and for social interaction and inclusion across difference.

The Framework Convention is based on the principle that the protection
of national minorities is essential to stability, democratic security and peace.
Its main purpose is to prevent interethnic tensions and to promote dialogue in
open and inclusive societies. Accordingly, the Commentary underlines that the
Framework Convention addresses society as a whole and not just individuals or
specific groups. Rather than asking “who” should be protected, it asks “what” is
required to manage diversity most effectively through the protection of minor-
ity rights. It is for this reason that the Convention does not contain a definition
of the term “person belonging to a national minority”.

The Framework Convention was deliberately conceived as a living instru-
ment. Its interpretation must be adjusted regularly to ensure that minority rights
can be enjoyed effectively in societies that are affected by constant transforma-
tion, including through mobility and migration. The right to free self-identifi-
cation is central to minority protection, including multiple and situational af-
filiations. It must not be disregarded through imposed categorisation based on
predetermined characteristics. Individuals self-identify and form communities
through a variety of evolving shared practices and through the common exer-
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cise of rights. Societal changes also have an impact on identity perceptions of individ-
uals and of communities and thereby on the applicability of minority rights.

Among the broad range of rights contained in the Framework Convention, some
explicitly apply to all individuals in the territory of the state, while the application of
others may be linked to specific conditions. When examining the implementation
of the Framework Convention by states parties, the Advisory Committee has there-
fore consistently encouraged the authorities to be inclusive and context specific and
to consider, on an article-by-article basis, which rights should be made available to
whom in order to ensure the most effective implementation of the Framework Con-
vention based on facts rather than status.

The Commentary concludes that access to minority rights can only be ensured in
a society where dialogue, understanding and cultural diversity are viewed as sources
of enrichment rather than of division.

Part I. Introduction

1. This Commentary is intended to provide guidance to states parties to the Frame-
work Convention, to persons belonging to national minorities, to international or-
ganisations and to civil society and academia regarding the ongoing debate on the
scope of application of the Framework Convention. It is based on a close comparative
and analytical reading of the Opinions adopted by the Advisory Committee through-
out four cycles of monitoring in the states parties since 1998,' and builds on three
previous thematic commentaries that were adopted by the Advisory Committee: on
education in 2006;> on effective participation in public life in 2008;* and on language
rights in 2012.* Valuable input has also been collected from national minority and
civil society representatives,” academics and other interlocutors, including during
broader consultations held in the final stages of the drafting process.

2. Minority rights are granted at the individual level to each person belonging to a
national minority. It is further specified in Article 3(2) of the Framework Convention
that minority rights are “exercised individually and in community with others” In
fact, a number of rights only make sense if exercised in community with others, and

1  The Commentary makes references to first, second, third or fourth cycle, country-specific Opinions
where findings of particular relevance to the scope of application were made. These references are
illustrative only.

2 See Advisory Committee on the Framework Convention for the Protection of National Minorities
(ACEC) First Commentary on Education under the Framework Convention for the Protection of
National Minorities, ACFC/25DOC(2006)002, 2 March 2006, www.coe.int/minorities.

3 See ACFC Second Commentary on the Effective Participation of Persons belonging to National
Minorities in Cultural, Social and Economic Life and in Public Affairs, ACFC/31DOC(2008)001, 27
February 2008, www.coe.int/minorities.

4 See ACFC Third Commentary on the Language Rights of Persons belonging to National Minorities
under the Framework Convention, ACFC/44DOC(2012)001, 24 May 2012, www.coe.int/minorities.

5  See ACFC Third Commentary on the Language Rights of Persons belonging to National Minorities
under the Framework Convention, ACFC/44DOC(2012)001, 24 May 2012, www.coe.int/minorities.
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the enjoyment of some rights presupposes the presence of or even formal association
with others. Minority rights therefore have an individual, a social and a collective
dimension. Despite the fact that a number of international instruments make refer-
ence to minority cultures, languages or traditions, and some common understanding
exists as to what the term ‘minority’ entails, there has never been a universally shared
definition.® In line with this tradition, the Framework Convention does not contain a
definition of the term ‘national minority’ or of the phrase ‘person belonging to a na-
tional minority’ As a result, the question of who is to be recognised as a right holder
under the Framework Convention has, since its adoption, been the subject of extend-
ed debate at international and national, academic and political levels.

3. It is the goal of the Framework Convention to ensure that the space for diversity
and for being “different” in society is protected and affirmed, thereby promoting the
integration and cohesion of societies.” Broader questions relating to the integration
of societies have therefore always featured in the monitoring work of the Advisory
Committee, sometimes resulting in disapproval by the respective state party.® Indeed,
as a result of the increased diversity of European societies in recent years, increased
attention has been paid by a number of actors to the imperative of forming inclu-
sive and integrated societies where diversity is respected and preserved.” With that in
mind and in order to clarify both the personal and substantive reach of its work, the
Advisory Committee considers it appropriate to devote its Fourth Thematic Com-
mentary to the Framework Convention’s scope of application.

4. The adoption of the Framework Convention in 1995, in the aftermath of violent
conflicts in Europe, as the only legally binding international instrument on the rights
of persons belonging to national minorities, firmly anchored the protection of minor-
ity rights within the universal set of multilaterally recognised human rights. Minority
rights, according to Article 1 of the Framework Convention, form part of the interna-
tional human rights protection system, which is based on the premise that everyone
is born free and equal in dignity and rights.!® The purpose of embracing minority
rights as an integral part of human rights was not to challenge the notion of equality

6  See travaux préparatoires, various attempts in the Parliamentary Assembly of the Council of Eu-
rope (PACE), and, in particular, the Commentary of the Working Group on Minorities to the 1992
UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities.

7  See the Preamble of the Framework Convention: “[...] Considering that the creation of a climate of
tolerance and dialogue is necessary to enable cultural diversity to be a source and a factor, not of
division, but of enrichment for each society [...]”

8  See, inter alia, First Opinion on Denmark and Government Comments on the First Opinion on
Denmark, and First Opinion on Germany and Government Comments on the First Opinion on
Germany.

9  The increased preoccupation with integration-related issues is, for instance, reflected in the work of
the OSCE High Commissioner on National Minorities (HCNM) (see Ljubljana Guidelines on Inte-
gration of Diverse Societies November 2012) as well as in the fact that the European Commission
against Racism and Intolerance (ECRI) has included integration policies in the four topics common
to all member states in its fifth round country reports.

10 See Article 1 of the Universal Declaration of Human Rights.
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among all individuals, but to advance it further by establishing a set of specific rights
for persons belonging to national minorities to ensure that they are enabled to partic-
ipate fully and equally in society while being protected from assimilation. Important-
ly, persons belonging to national minorities require guarantees to enable them: (i) to
express difference and to have that difference recognised; (ii) to gain equal access to
resources and rights despite difference; and (iii) to engage in social interaction on the
basis of respect and understanding across difference.

5. The superficial conclusion is sometimes made that the application of the Frame-
work Convention, given the absence of a definition of national minority, is in practice
left solely to the discretion of states parties. This interpretation, however, is incorrect.
It runs counter to Article 26 of the Vienna Convention on the Law of Treaties and the
basic principle of pacta sunt servanda. The purpose of this Commentary is to make
it clear that the absence of a definition in the Framework Convention is indeed not
only intentional but also necessary to ensure that the specific societal, including eco-
nomic and demographic, circumstances of states parties are duly taken into account
when establishing the applicability of minority rights. The Framework Convention
was deliberately conceived as a living instrument whose interpretation must evolve
and be adjusted regularly to new societal challenges. Multiple identities and increas-
ing mobility, for instance, have become regular features of European societies. How-
ever, such features must not limit access to minority rights. This approach is fully in
line with the principle of dynamic interpretation developed by the European Court of
Human Rights with respect to the European Convention on Human Rights.

6. While the Framework Convention binds states parties from its entry into force
within the domestic jurisdiction, its framework character nevertheless requires ad-
ditional legal instruments at domestic level to make it fully operational. In many
states, definitions of rights holders have been established in domestic legislation to
give effect to the provisions laid down in the Framework Convention. The Advisory
Committee has consistently acknowledged that states parties have a margin of ap-
preciation in this context, but has also noted that this margin must be exercised in
accordance with the general rules of international law contained in Articles 31 to 33
of the Vienna Convention on the Law of Treaties. In particular it must be exercised
in line with the obligation to interpret a treaty in good faith and in the light of its
object and purpose. In the case of the Framework Convention, its fundamental prin-
ciples set out in the Preamble remind states parties to seek maximum expression of
the spirit of friendly relations and co-operation in all of their actions pertaining to
minority protection. Moreover, its Article 2 underlines the essential character of the
principles of good faith, good neighbourly relations and non-interference in another
state’s internal affairs to ensure that the many diverse interests that are affected in the
implementation of the Framework Convention can be reconciled by states parties.!!

11 See also the Framework Convention’s Explanatory Report, paragraph 32: “This article provides a set
of principles governing the application of the Framework Convention. [...] The principles men-
tioned in this provision are of a general nature but do have particular relevance to the field covered
by the Framework Convention”.
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7. When examining the approaches taken by states parties with regard to the
scope of application of the Framework Convention, the Advisory Committee has
therefore consistently encouraged the authorities to be inclusive and context specific
and to consider on an article-by-article basis which rights should be made available
to whom. Such an approach not only ensures the most effective implementation of
the Framework Convention based on fact rather than status, but it also promotes a
societal climate of dialogue and understanding, where cultural diversity is viewed as
a source of enrichment rather than division.

8. This Commentary begins with an analysis of the right to free self-identification
of persons belonging to national minorities as a cornerstone of minority rights (Part
II). It thereafter discusses the various practices developed by states parties to define
the beneficiaries of minority rights according to personal and other criteria (Part III).
Part IV explains the open and contextual approach that has been applied by the Advi-
sory Committee throughout its monitoring activities in line with the basic principles
contained in Articles 3-6 of the Framework Convention. Based on the article-by-ar-
ticle approach developed by the Advisory Committee from its inception, Parts V-VII
present an analysis of the scope of application of the various rights contained in the
Framework Convention. While some articles explicitly address all persons in the ter-
ritory of the state party (Part V), there are some minority rights with a broad scope
of application that, given their nature, must apply to all national minorities (Part VI),
while there are other minority rights where states parties may require specific pre-
conditions for their enjoyment (Part VII).

Part II The right to free self-identification

1. General considerations

9. The right to free self-identification contained in Article 3 of the Framework Con-
vention is a cornerstone of minority rights.'> The Advisory Committee has consist-
ently underlined the centrality of this provision. “Free” implies, in this context, the
individually established and informed decision to avail oneself of the protection of
the Framework Convention. Article 3 is thus necessarily applicable to everyone, as
every person must have the right to identify freely as a member of a specific group, or
to choose not to do so. The Framework Convention’s Explanatory Report points out,
however, that the choice of the individual is not to be arbitrary but must be linked to
some objective criteria.'®

12 According to Article 3(1), “Every person belonging to a national minority shall have the right freely
to choose to be treated or not to be treated as such and no disadvantage shall result from this
choice or from the exercise of the rights which are connected to that choice”

13 According to para. 35, Article 3(1) “does not imply a right for an individual to choose arbitrarily to
belong to any national minority. The individual’s subjective choice is inseparably linked to objective
criteria relevant to the person’s identity”
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10. The Advisory Committee has intentionally refrained from interpreting what
such objective criteria may be, as it is clear from the wording of the Explanatory Re-
port that they must only be reviewed vis-a-vis the individual’s subjective choice. Thus,
objective criteria do not constitute elements of a definition. Self-identification begins
with the free decision of the individual which, if no justification exists to the contrary,
is to be the basis of any personal identification.!* In the view of the Advisory Com-
mittee, a person’s free selfidentification may only be questioned in rare cases, such
as when it is not based on good faith. Identification with a national minority that is
motivated solely by the wish to gain particular advantages or benefits, for instance,
may run counter to the principles and purposes of the Framework Convention, in
particular if such action diminishes the intended benefits and rights available to per-
sons belonging to national minorities.

11. While the official recording of a self-identification may, in some cases, require
the evidence of objective criteria,’® a minority identity must not be externally im-
posed. The Advisory Committee has criticised the mandatory recording of ethnicity
in identity documents or in internal records of administrative entities, including the
police and health care facilities, as contrary to the right to free self-identification.'®
Moreover, it has considered that free self-identification implies the right to choose on
a situational basis when to self-identify as a person belonging to a national minority
and when not to do so.”

12. In practice, this means that each person belonging to a national minority may
freely decide to claim specific rights contained in the Framework Convention, while
under certain circumstances or with respect to certain spheres of rights, he or she
may choose not to exercise these rights." Such individual decisions must, however,
not result in disadvantages for other individuals identifying with the same minority
by precluding them from claiming their minority rights. In this context, the Advisory
Committee has reiterated its view that any numerical thresholds established as a pre-
condition for the applicability of certain minority rights must be interpreted flexibly
(see also paragraph 82). Otherwise, an indirect obligation to self-identify would be
placed on persons belonging to national minorities in order to ensure that access to
a specific right is maintained. At the same time, the individual decision to identify or

14 See also General Recommendation VIII of the Committee on the Elimination of Racial Discrimina-
tion (1990).

15 See also Ciubotaru v. Moldova (application no. 27138/04), Judgment of 27 April 2010, where the
European Court of Human Rights acknowledged the right of a government to require the existence
of objective evidence of a claimed identity.

16 See Fourth Opinion on the Czech Republic, First Opinion on Germany, Third Opinion on Ireland,
First and Third Opinions on the Russian Federation and First and Second Opinions on Ukraine.

17  See Fourth Opinion on the Czech Republic, First Opinion on Germany, Third Opinion on Ireland,
First and Third Opinions on the Russian Federation and First and Second Opinions on Ukraine.

18 Persons belonging to national minorities may for instance take an informed decision to enrol their
children in mainstream schools without suffering any disadvantages in terms of access to other
minority rights as a result, and without such a decision having an impact on the general availability
of minority language education to other members of the same group.
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not to identify with a particular minority must be respected by others who affiliate
themselves with the same group and who equally must not exert pressure one way or
the other.

13. The right to free self-identification also extends to multiple affiliations. In fact,
the Framework Convention implicitly acknowledges multiple affiliations by promot-
ing the preservation of minority identities in parallel to successful and effective inte-
gration in broader public life. Persons belonging to national minorities should never
be obliged to choose between preserving their minority identity or claiming the ma-
jority culture, as both options must be fully available to them.' This implies that prac-
tices by which an individual affiliates with a particular minority should not be seen
as exclusive, as he or she may simultaneously identify with other minorities or with
the majority.® In some instances, such a choice may be the consequence of previous
assimilation processes into the majority or into another dominant minority. However,
this must not be used as an argument against the rights of persons belonging to na-
tional minorities to self-identify freely and to claim minority protection.

14. The Advisory Committee has further called on states parties to ensure that
all persons and groups who may benefit from the Framework Convention are made
aware and enabled to avail themselves of the right to self-identify freely in order to
access the rights contained in the Framework Convention. This is the case when the
choice of affiliating with a minority is not made difficult in practice and when it is
assured that the choice is made free of fear of resulting disadvantages or of loss in
social prestige.

2. Free self-identification in the context of census and other general data
collection processes

15. In countries where data on national, ethnic or religious affiliation are collected in
the context of broader population census exercises, such exercises must be organised
and conducted in line with internationally recognised principles, including personal
data protection standards.? It follows further from the right to free self-identification
that any participation in data collection exercises related to ethnic background must
be voluntary. In particular, there must be no automatic inference from a particular
indication (for example language use) to another indication (for instance religion,
ethnicity) and no assumption of certain linguistic, religious or ethnic affiliations is to
be made based on a person’s name or other characteristics.?

19 See also First and Third Thematic Commentaries (footnotes 2 and 4).

20 This may for instance occur in mixed families where several languages are spoken on an equal
basis.

21 This may for instance occur in mixed families where several languages are spoken on an equal
basis.

22 See, for example, consecutive Opinions on Italy and the United Kingdom.
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16. The right to free self-identification applies in each data collection exercise
separately. This means that persons belonging to national minorities must not be
required always to self-identify in the same manner. Lists of possible responses to
identity-related questions should be open not closed, and the opportunity to express
multiple affiliations should be provided explicitly. Given the importance attached in
some states parties to the size of a minority population for access to minority rights,
multiple affiliations must also not only be recorded but also adequately processed, an-
alysed and displayed. These considerations on the collection, processing and report-
ing of data must also be applied to other situations (for example school enrolment)
that can imply self-identification.

17. In situations where the enjoyment of particular minority rights is linked to
numerical thresholds,? the right to free self-identification further requires that per-
sons belonging to national minorities are informed of the importance attached by the
authorities to census and other data collection exercises. The Advisory Committee
has therefore systematically encouraged states parties to make all information on the
methodology and aim of data collection available in the languages of national mi-
norities, and to include persons belonging to national minorities in the organisation
and operation of such processes, particularly in areas where national minorities are
settled in substantial numbers.*

18. At the same time, the Advisory Committee has cautioned states parties against
exclusively relying on official statistics and figures, as these, for a variety of reasons,
may not fully reflect reality.?> Results should be reassessed periodically and analysed
flexibly, in close consultation with minority representatives. Authorities should also
further avail themselves of other sources of information, including the general labour
force and other surveys, as well as independent qualitative and quantitative research
available on issues pertaining to the access to rights of persons belonging to national
minorities.

23 The opening of minority language schools or the official use of minority languages at local level, for
instance, may be linked to the actual number of persons belonging to national minorities (see also
Part VII).

24 See, for example, Third Opinion on Hungary and Second Opinion on Slovenia.

25 Due to a history of past disadvantage, discrimination or even persecution based on ethnic origin,
some persons belonging to national minorities are still unwilling to indicate their ethnic back-
ground to any official entity. Misperceptions about the use or apparent dangers inherent in census
exercises are sometimes disseminated among minority communities for political purposes with the
very aim of preventing them from being counted in high numbers.
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Part III Approaches taken by states parties to the scope of application of the
Framework Convention

1. Declarations and reservations at the time of ratification

19. The Framework Convention is open for signature by member states of the Coun-
cil of Europe and, in principle, also by other states.* There are currently 39 states
parties to the Framework Convention, all of them member states of the Council of
Europe. The last ratification took place in 2006 when Montenegro became a party
to the Convention.” In addition to the 39 states parties, where the implementation
of the Framework Convention is monitored by the Advisory Committee, Kosovo* is
subject to a specific monitoring arrangement in conformity with the 2004 Agreement
between the United Nations Interim Administration in Kosovo (UNMIK) and the
Council of Europe.

20. Eight Council of Europe member states are not parties to the Framework Con-
vention. Belgium, Greece, Iceland and Luxembourg have signed the Framework Con-
vention and have therefore committed themselves to act in line with the objectives
and purpose of the Framework Convention,?® while Andorra, France, Monaco and
Turkey have neither signed nor ratified the treaty.

21. The Advisory Committee considers that the implementation of the rights
contained in the Framework Convention, given its objectives of managing diversi-
ty through the effective protection of minority rights,” and promoting balanced ap-
proaches to the sometimes conflicting goals of individual rights protection and the
safeguarding of broader state interests, is beneficial to all societies. It notes that any
reasoning provided in the 1990s for not ratifying the Framework Convention must be
regularly reassessed as societies have substantially changed since then. Similarly, the
argument that no national minorities exist in the country may well no longer reflect
contemporary realities. For the same reason, the Advisory Committee also regularly
invites states parties that have not yet done so to ratify the European Charter for Re-
gional or Minority Languages (ECRML, ETS No. 148). While placing the emphasis
on the obligation of the state to protect and promote regional or minority languages
as part of cultural heritage, rather than granting individual rights to the speakers of
these languages, the Charter represents a unique international instrument in this field
and plays a complementary role to the Framework Convention.*

26 See the wording of Article 27 of the Framework Convention.

27 Following the declaration of independence on 3 June 2006, the Framework Convention was ratified
on 6 June 2006. * All reference to Kosovo, whether to the territory, institutions or population, in
this text shall be understood in full compliance with United Nations Security Council Resolution
1244 and without prejudice to the status of Kosovo.

28 See Article 18 of the Vienna Convention on the Law of Treaties.

29 See Explanatory Report, paragraph 28.

30 See also Third Thematic Commentary (footnote 4), paragraph 11.
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22. According to Article 27 of the Framework Convention, non-member states
of the Council of Europe may ratify the Framework Convention upon invitation by
the Committee of Ministers. The Explanatory Report makes it clear that Article 27
refers to participating states of the Organization for Security and Co-operation in Eu-
rope (OSCE). The Advisory Committee agrees that the Framework Convention could
indeed be particularly relevant in some OSCE participating states, such as Central
Asian states, due to the broad diversity of their societies. It further notes that some
interest in this regard has already been expressed. In line with its general principle
of dynamic interpretation, it considers however that the Explanatory Report should
not be understood as preventing other states that co-operate with the Council of Eu-
rope in a variety of ways, including as observer states, from becoming a party to the
Framework Convention.

23. States parties to the Framework Convention have developed various approach-
es to establish the beneficiaries of the rights contained in the Framework Convention.
In 18 cases, declarations and reservations were deposited at the time of ratification
or signature, clarifying to whom the rights contained in the Framework Convention
are to be applied or how certain provisions are to be interpreted.?! The declarations
typically either establish a general definition with specific criteria that must be met,*
list explicitly which groups are to be covered,® or state that there are no national mi-
norities present in the territory.®* Reservations at the time of signature or ratification
were declared in two cases.*

24. The Advisory Committee has systematically reviewed the effects of these
declarations and reservations on persons belonging to national minorities and on
their access to rights. Given that, in many cases, the declarations date back to the late
1990s, and taking into account the substantially changed conditions in states par-
ties since then, their pertinence should be reviewed at regular intervals by the states
parties concerned to ensure that the approach to the scope of application accurately
reflects the present-day societal context.

25. Other states parties have incorporated statements into the first state report or
have adopted national legislation containing references to the groups of persons who
are to be considered as belonging to national minorities. These definitions, again, are
usually formulated as delimitations to the scope of application, either by explicitly

31 See Full List of Reservations and Declarations for Framework Convention for the Protection of
National Minorities (ETS No. 157) www.coe.int/en/web/dlapil/treaty-office.

32 See the declarations by Austria, Estonia, Latvia, Luxembourg, Poland and Switzerland.

33 See the declarations by Albania, Denmark, Germany, the Netherlands, Norway, Sweden, the Slovak
Republic, Slovenia and “the former Yugoslav Republic of Macedonia”.

34 See the declarations by Liechtenstein, Luxembourg and San Marino. Some states declared that they
viewed the ratification of the Framework Convention as an act of solidarity with the objectives of
the Convention. See First State Reports submitted by Liechtenstein and by Malta.

35 Belgium declared that the Framework Convention should apply without prejudice to the constitu-
tional provisions and principles and the legislative rules governing the use of languages, and that
the notion of national minority would be defined at national level. Malta reserved the right not to
be bound in some respects by the provisions of Article 15.
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naming specific groups of beneficiaries, or by enlisting the preconditions that must
be met in order for individuals to become eligible to benefit from the Framework
Convention.*

26. According to Article 26 of the Framework Convention, the Committee of Min-
isters is to be assisted by the Advisory Committee in evaluating the adequacy of the
measures taken to give effect to the principles set out in the Framework Convention.
In doing so, the Advisory Committee has reviewed the measures taken by states par-
ties with respect to the scope of application in the same way as any other measure
aimed at implementing the Framework Convention. In particular, the Advisory Com-
mittee has considered it to be its duty to assess whether the approach taken to the
scope of application is in good faith and does not constitute a source of arbitrary or
unjustified distinction among communities with regard to access to rights.*” In its
work, it has thus assessed the various approaches and delimitations established by
states parties in order for the Framework Convention to become applicable, which
are often based on the elements below.

2. Criteria applied by states parties

a) Formal recognition

27. The formal recognition of a national minority as such is required in a number
of states parties in order for persons belonging to these groups to access minority
rights. The Advisory Committee has consistently criticised such an approach as per
se exclusionary and not in line with the principles contained in the Framework Con-
vention. While some states parties have explicitly acknowledged the impracticality of
relying on a formal recognition for the application of minority rights,* a number of
other states have, on a de facto basis, disregarded a requirement for formal recogni-
tion, thereby broadening the scope of application of the Framework Convention in
practice.®® Such developments have always been welcomed by the Advisory Commit-
tee and understood as efforts to correct the shortcomings that arise from applying
formal criteria that are either too rigid or no longer reflect the actual situation. This
further reaffirms that the Framework Convention is not suited for static definitions
or criteria.

28. The Advisory Committee has further observed that the de facto inclusion of
beneficiaries under the protection of the Framework Convention or of certain of its

36 See First State Reports submitted by Armenia, Bulgaria and Hungary.

37 References to this duty can be found in all First Opinions of the Advisory Committee.

38 See First State Report submitted by Finland, stating that “the existence of minorities does not
depend on a declaration by the Government but on the factual situation in the country”.

39 Roma have, for instance, been included under the protection offered by the Framework Convention
in Cyprus, despite not officially being recognised as national minorities. See Second State Report
submitted by Cyprus. Finland has applied guarantees provided to “Old Russians” as well as to new-
er Russian-speaking arrivals. See Third Opinion on Finland.

ACTA HUMANA « 2016/6. 105



articles often forms part of an evolutionary process that eventually may lead to for-
mal recognition. Beginning with the free self-identification of individuals who are
acknowledged by society as forming a distinct — albeit equally valued — minority,
access to rights is then granted to promote and preserve the practices by which the
group defines itself, leading in some cases to the inclusion of the minority in formal
mechanisms of national minority protection.”” Thus, official recognition as a national
minority or the granting of a specific status, do not constitute the beginning of the
process of minority rights protection, nor are they essential for the application of the
Framework Convention or of specific articles of it. Recognition as a national minor-
ity has a declaratory rather than a constitutive character. Access to minority rights
should therefore not depend on formal recognition.

b) Citizenship

29. A recurrent precondition used by states parties is the requirement that a person
belonging to a national minority must be a citizen in order to benefit from the protec-
tion of the Framework Convention. The Advisory Committee has pointed out in this
regard that the inclusion of the citizenship requirement may have a restrictive and
discriminatory effect, given that it is often the members of particularly disadvantaged
groups and minorities, including those who have suffered or been displaced as a re-
sult of conflict, who face difficulties in obtaining citizenship and are therefore affected
by this restriction.

30. In a number of regions in Europe, persons belonging to national minorities
have lost their citizenship or even become stateless due to the creation of new states,
despite having long-lasting ties to their places of residence. The Advisory Commit-
tee has consistently underlined the specific challenges faced by persons belonging
to national minorities who are de jure or de facto stateless and has drawn attention
in this context to the right of each person to a nationality in line with the European
Convention on Nationality (ETS No. 166).* Indeed, it should be considered for each
right separately whether there are legitimate grounds to differentiate its application
based on citizenship.** The Advisory Committee has always welcomed instances in
which states parties have extended minority rights to noncitizens, thereby in practice
disregarding an officially still existing precondition of citizenship.** In some instanc-

40 In the Czech Republic and Finland, for instance, immigrant groups such as Somalis and Vietnam-
ese are also represented in cultural consultation mechanisms and receive state support for their
activities.

41 See in particular Article 4 of the European Convention on Nationality (ETS No. 166).

42 See also the Venice Commission Report on Non-citizens and Minority Rights (CDL-AD(2007)001)
adopted at its 69th plenary session (Venice, 15-16 December 2006), comprehensively analysing
international and European standards and practice as regards the relevance of citizenship and
other criteria for defining beneficiaries of minority rights, and calling for a nuanced approach to
the citizenship criterion for the applicability of minority rights, depending on the specific right in
question.

43 See Third Opinion on the Czech Republic, for instance.
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es, it has explicitly recommended the more consistent application of minority rights

to “non-citizens”**

c) Length of residency

31. In their definitions of national minorities, a number of states parties refer to the

length of residency of a particular group in the territory of the state.** Attempts at cre-

ating time limits in definitions such as “prior to the 20th century’,* or “approximately

100 years’,* have been used in this context. Less absolute concepts that are subject

to interpretation have also been developed, including the notion of “traditional resi-

” o«

dence’, “traditional minorities” or the term “autochthonous national minorities”* In
some cases the notion of “long-lasting ties to a particular region” is applied, including
with regard to non-residents who express a willingness to return to this region and
to benefit from the protection of the Framework Convention.* The Advisory Com-
mittee considers that it follows by implication from the fact that only Articles 10(2),
11(3) and 14(2) of the Framework Convention establish specific guarantees in areas
traditionally inhabited by persons belonging to national minorities, that the length of
residency in the country is not to be considered a determining factor for the appli-
cability of the Framework Convention as a whole (see also Part VII).” It has further
consistently held that any temporal restrictions should be regarded flexibly and that
distinctions in the treatment of otherwise similar groups based solely on the length of
their residency in the territory can be unjust.*!

44 See Second Opinion on Latvia.

45  See, inter alia, Austria, Denmark, Germany and Hungary. The request for access to minority rights
by the Polish minority in Austria, for instance, has been rejected based on the argument that there
has not been uninterrupted and “traditional” residence. See Fourth State Report of Austria.

46 See, for instance, First State Report of Sweden.

47  See, for instance, First State Report of Austria.

48 At the time of depositing the instrument of ratification, Slovenia declared, for instance, that it
would consider as national minorities “the autochthonous Italian and Hungarian National Minori-
ties’;, and that “the Framework Convention shall apply also to the members of the Roma communi-
ty, who live in the Republic of Slovenia”

49 See, for instance, Second Opinion on Georgia, welcoming the government’s open approach towards
Meshketians and Ossetians who were deported or displaced by conflict.

50 The length of residency within the state is irrelevant in terms of the applicability of minority rights
arising under Article 27 of the International Covenant on Civil and Political Rights (ICCPR). See
General Comment of the UN Human Rights Committee No. 23(50), CCPR/C/21/Rev.1/Add5/26
April 1994.

51 See Third Opinion on Austria. See also Fourth Opinion on Denmark, where Roma are not rec-
ognised as national minorities with the argument that they “have no historical or long-term and
unbroken association with Denmark’”.
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d) Territoriality

32. A number of states parties have also applied territorial criteria for the identifica-
tion of rights holders under the Framework Convention, establishing that minority
rights may only be enjoyed within specific areas. The Advisory Committee has argued
that flexibility should be applied and that persons belonging to a national minority
who live outside such areas should not be disproportionately disadvantaged.*® In par-
ticular the fact that only some rights (that is Articles 10(2), 11(3) and 14(2)) allow for
territorial limitations implies again that the applicability of other rights should not in
principle be restricted to certain regions. The Advisory Committee has indicated on
a number of occasions that this approach is in line with Article 29 of the Vienna Con-
vention on the Law of Treaties which determines that a treaty is binding in respect
of the state party’s entire territory unless a different intention is ascertained. In addi-
tion, territorial limitations may constitute an a priori exclusion of persons belonging
to national minorities from the scope of application which is incompatible with the
principles contained in the Framework Convention.*

33. The Advisory Committee has further criticised situations in which imposed
differentiations between members of a group based on territorial features lead to the
weakening of a group and, as a result, to the reduced access to rights for persons
belonging to that national minority.>* It has in particular argued that demographic
changes over time must be taken into account.*® Increased mobility in many countries
has resulted in a high number of persons belonging to national minorities moving
from areas of their traditional settlement to other regions that offer more favourable
economic conditions or educational opportunities, such as industrialised areas or ur-
ban centres.*® While residence in a specific area might thus be conducive to the more
effective enjoyment of some minority rights, it must not result in the arbitrary denial
of the enjoyment of all minority rights.*’

e) Substantial numbers

34. Also linked to the territorial criteria is the notion of “in substantial numbers’, as
found in Articles 10(2) and 14(3) and in Article 11(3) (see also Part VII). As with other
criteria contained in these articles, various interpretations by states parties have been
made. In some cases, the term ‘compact settlement’ has been used to define the spe-
cific rights holders.*® While acknowledging that it may be more problematic to ensure

52 For instance, Third Opinion on the Slovak Republic.

53 See, for instance, First Opinion on Denmark and First Opinion on Italy.

54  See Second Opinion on Austria with regard to the differentiation between Burgenland Croats and
Croats.

55 See, for instance, Fourth Opinion on the Slovak Republic.

56 See Third Opinions on Finland and Germany.

57 See, for instance, consecutive Opinions on Denmark, Italy and Portugal.

58 See, inter alia, First State Reports submitted by Austria, Azerbaijan and Germany.
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access to some minority rights for persons belonging to national minorities who live
dispersed throughout the country, the Advisory Committee has pointed out repeat-
edly that their recognition as national minorities and their access to minority rights in
general must not be impeded through the use of numerical criteria. It has expressed
its deep concern, for instance, when Roma® have been excluded altogether from the
scope of application of the Framework Convention and thereby entirely denied pro-
tection as a national minority, because of the fact that they live territorially dispersed
and not settled in substantial numbers anywhere in the country.®

f) Support by “kin-states”

35. A number of states parties define the term ‘national minorities’ as those groups
who have a link with a “kin-state’, classifying those without such link as ‘ethnic minor-
ities’ or ‘ethno-linguistic groups. The Advisory Committee considers that the ques-
tion whether support is or is not available from another state cannot be used as a
relevant point of differentiation with respect to recognition or access to rights. While
not favouring any particular terminology, it has criticised cases when different cate-
gories lead to the formation of hierarchies and different “categories” of minorities, as
this may result in unjustified distinctions with respect to applicable rights.*

36. The Advisory Committee has welcomed bilateral agreements to facilitate cross-
border relations and co-operation, for instance regarding the supply of textbooks and
exchanges of teachers for the benefit of high-quality education in minority language
schools. However, it has disapproved of agreements that outsource such fundamental
aspects of minority protection to another state.®? It follows from the international
law principle of state sovereignty that states hold the single jurisdiction over their
territory and population, a jurisdiction that can be restricted only within the limits
of international law. Overall, the responsibility to protect minority rights, as part of
general human rights, lies primarily with the state where the minority resides.®® While
the Advisory Committee interprets Article 17 to imply that states parties must not
interfere with the enjoyment of benefits from other countries, they must not rely on
them instead of striving themselves for the realisation of minority rights.

59 The term “Roma and Travellers” is used at the Council of Europe to encompass the wide diversity
of the groups covered by the work of the Council of Europe in this field: on the one hand a) Roma,
Sinti/Manush, Calé, Kaale, Romanichals, Boyash/Rudari; b) Balkan Egyptians (Egyptians and Ash-
kali); ¢) Eastern groups (Dom, Lom and Abdal); and, on the other hand, groups such as Travellers,
Yenish, and the populations designated under the administrative term “Gens du voyage’, as well as
persons who identify themselves as Gypsies.

60 See First Opinion on the Netherlands.

61 See, for instance, Second and Third Opinions on Albania and First Opinion on Poland.

62 See Second Opinion on Albania and First Opinion on Germany.

63 See also OSCE HCNM Bolzano/Bozen Recommendations on National Minorities in Inter-State
Relations, June 2008.
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g) Specific identity markers and ascribed categories

37. In a variety of states parties, the understanding of the term ‘national minority’ is
linked to specific characteristics that are often considered as emblematic for identity
and for differentiating the minority from the majority, including language, religion,
culture, ethnic background, specific traditions or visible features. These markers are
often based on common perceptions that are shared within society, by members of
the majority and minorities alike. Nevertheless, employing such externally defined
markers entails the danger of including or excluding individuals against their will.*
The Advisory Committee reiterates its position that a person’s identification must be
based on free self-identification, unless there is a valid justification for not doing so
(see paragraph 10).

38. Moreover, caution must be applied in the use of externally defined markers, as
they are often based on presumptions. The categorisation of the minority as a static
and homogeneous group may reinforce stereotypes and does not pay adequate at-
tention to the broad diversity and intersectionality that exists within minorities, as
within all groups (see also paragraph 40). In some states parties, legislation makes
reference to other externally imposed criteria, such as “ethnic minority threatened
by social exclusion” or “citizens in a vulnerable socio-economic situation’,®® while in
others, an affiliation with a particular national minority may be presumed based on
names.®® The Advisory Committee considers such practices of association of per-
sons with a specific group based, without consent, on presumptions such as names,
language, or visible features, as incompatible with Article 3(1) and the right to free
self-identification (see also paragraph 15).

Part IV Context-specific article-by-article approach developed by the
Advisory Committee

1. Fundamental principles

39. The Framework Convention contains a catalogue of rights in different spheres
of public life, ranging from individual freedoms, to media, language and education
rights and the right to effective participation. Given their different nature, the scope
of application of the various rights must be adjusted accordingly: the right to manifest
one’s religion, for instance, as also stipulated in Article 9 of the European Convention
on Human Rights, must be extended to all persons belonging to national minorities,

64 The Advisory Committee considered, for instance, that the over-reliance on the “racial group”
criterion applied in the United Kingdom might, despite its wide application, result in a priori exclu-
sions of groups that have legitimate claims. See Third Opinion on the United Kingdom.

65  See, inter alia, Third Opinion on Bulgaria.

66 See, inter alia, First Opinion on Italy.

67 See Third Thematic Commentary (footnote 4).
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while the right to display a minority language on topographical signs may, for legiti-
mate reasons, be made available only under certain preconditions. Depending on the
nature of the minority rights contained therein, the scope of application of the Frame-
work Convention must therefore be established separately for each article, which is
why, from its first monitoring cycle, the Advisory Committee has referred to its arti-
cle-by-article approach.®® Overall, the implementation of the Framework Convention
must always be based on the fundamental principles contained in its Articles 3-6,
which are interlinked and which must inform the interpretation of the instrument as
a whole.

40. National minorities within one country typically vary in number and size, and
they may live compactly or be more or less dispersed throughout the territory. It is
also important to consider the diversity that exists within minorities as in any popu-
lation group, including on the basis of gender, sexual orientation, age, disability, re-
ligion, political beliefs or access to economic resources. Accordingly, the priorities
of minority communities and the individual priorities of persons belonging to these
communities often diverge. For some persons belonging to minorities, the main pri-
orities are equality and integration; for others, it may be the quest for a protected
space to maintain and promote their minority identity. These priorities may further
change over time, depending on the context, the political climate and socio-economic
conditions. It is the Advisory Committee’s view that the diversity within and among
national minorities must be acknowledged and respected in the implementation of all
minority rights, regardless of their specific nature.

41. With respect to the obligation of states parties to promote the conditions for
the preservation and development of national minority cultures, this also implies that
the term ‘minority culture’ must not be interpreted in a static, unitary or limiting
sense. It is each person belonging to a national minority who, in line with the right
to free self-identification, decides how he or she will practise the minority culture or
identity. Accordingly, not only is the right to preserve traditions protected but also
the right to develop a minority culture in line with broader societal evolution, and to
form contemporary expressions of minority identity.

42. Equality considerations are essential for the promotion of all minority rights,
not only with respect to relations between national minorities and the majority but
also, importantly, regarding relations between the various minorities. In the view of
the Advisory Committee, the general equality principle is called into question when
altogether different principles or disproportionately different protection mechanisms
are applied to the various minorities, or when separate government bodies are re-

68 See all First Opinions of the Advisory Committee.
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sponsible for the protection and promotion of their respective rights.® While efforts
to promote equal opportunities for all persons belonging to national minorities must
be tailored to the specific needs and situations of the various groups in order to be
effective, the basic approaches and rights standards that are applied must be equal.

43. Full equality cannot be effectively achieved when diversity as such is perceived
negatively or when only certain forms of diversity are accepted and tolerated. The Ad-
visory Committee has repeatedly criticised situations where hierarchies are created
among the various minorities and existing inequalities are reinforced through une-
ven attention and support.” In addition, an environment in which diversity is viewed
as “alien” or “imported” and rather disconnected from mainstream society does not
offer the appropriate conditions for the expression, preservation and development of
minority cultures. Article 6 therefore calls for deliberate efforts to foster a climate of
mutual respect, understanding and cooperation where persons belonging to national
minorities are recognised as integral elements of society, who effectively enjoy equal
access to rights and resources, while being provided with opportunities for social
interaction and inclusion across difference. Given its purpose, as established by the
Preamble, of promoting broader societal peace and stability through the enhance-
ment of minority rights, the Framework Convention has an immediate relevance for
the whole society.

44. The Advisory Committee’s established position is that integration is a process
of giveand-take and affects society as a whole. Efforts cannot therefore be expected
only from persons belonging to minority communities, but they must also be made by
members of the majority population.”” This is particularly relevant in distinguishing
successful integration from forced assimilation, which is explicitly prohibited in Ar-
ticle 5(2) of the Framework Convention. While assimilation forces persons belonging
to a minority to relinquish their specific characteristics to blend into a society that is
dominated by the majority, integration requires both the majority and the minorities
to mutually adapt and change through an ongoing negotiation and accommodation
process.

45. In the view of the Advisory Committee, the above fundamental principles of
the Framework Convention contained in Articles 3-6 must be considered in the inter-
pretation of all further articles in order to ensure that the rights of persons belonging
to national minorities are effectively enjoyed.

69 In a variety of states, the protection of the rights of Roma is considered to be a socio-economic
and sometimes even a security issue. As a result, protection and promotion measures are frequent-
ly co-ordinated separately from those related to other minority groups which may result in the
application of different standards. While the Advisory Committee values the specific attention that
is paid to the particular socioeconomic disadvantages that many Roma face, it considers that these
measures must be additional to other minority rights’ protection measures, such as those related to
the preservation of Roma cultures, languages and traditions.

70 See, for instance, Third Opinion on Romania and Second Opinion on Georgia.

71 See, for instance, Third Opinion on Estonia. See also Third Thematic Commentary (footnote 4).
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2. Practice

46. In line with its article-by-article approach, the Advisory Committee has repeat-
edly considered the application of the Framework Convention to persons who do not
belong to national minorities but live in a similar situation. Persons belonging to the
majority population who live in areas that are mainly inhabited by minority commu-
nities, for instance, have been considered in the context of the education rights under
the Framework Convention.

47. The Advisory Committee has emphasised in this context that the same protec-
tive measures that are applied in minority-language schools, such as the requirement
of fewer pupils per class, should also apply to state schools that teach in the official
language in otherwise minority-language dominated areas.” Furthermore, the Advi-
sory Committee has considered that other groups which enjoy special protection but
are not recognised as national minorities may, in addition, benefit from the protec-
tion of the Framework Convention.” In some contexts, it has also noted that extend-
ing the protection of the Framework Convention on a case-by-case basis to persons
belonging to the constituent peoples who live in a minority situation could provide an
additional tool for promoting their access to rights and addressing the issues they are
faced with, without implying a weakening of their status. Indeed, the applicability of
minority rights to them is considered by the Advisory Committee as fully in line with
the objective and aim of the Framework Convention.™

48. In addition, the Advisory Committee has emphasised that the protection offered
by the Framework Convention also extends to persons belonging to indigenous peoples
without this having an effect on their status as members of indigenous peoples. Specific
rights may be applicable to them, whether or not they are formally recognised as a na-
tional minority, and without implying recognition as a national minority.”> This means
that individuals are free to avail themselves, beyond the rights they hold as members
of indigenous groups, of the protection under the Framework Convention, or to refuse
to do so. This has been particularly relevant with respect to the rights contained in Ar-
ticle 5 of the Framework Convention where the Advisory Committee has held that the
protection from assimilation also implies that affected individuals must be supported
in their efforts to adjust their traditional practices to contemporary challenges, or to
engage in economic activities in order to be able to preserve their culture.”

72  See Third Opinions on Estonia and Lithuania.

73 See, for instance, Fourth Opinion on Spain with respect to speakers of Catalan, Basque and Galician,
namely languages with co-official or protected status. The Advisory Committee found here that
language rights can particularly benefit speakers of languages who live outside the designated areas.

74 See Third Opinion on Bosnia and Herzegovina.

75 The Norwegian Sami Parliament stated, for instance, that the Sami did not wish to be considered
a national minority as they wished to maintain their status as an indigenous people. The Advisory
Committee, however, considered that both protection schemes are not exclusive and may provide
parallel benefits to individuals of the group. See First and consecutive Opinions on Norway. See
also consecutive Opinions on Denmark, Finland, the Russian Federation and Sweden.

76 See, for instance, Third Opinion on the Russian Federation.
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49. As regards disputed territories or regions of states parties to the Framework
Convention that are de facto outside the control of the authorities, the Advisory Com-
mittee observes that the applicability of the rights contained in the Framework Con-
vention is not altered as a result of the change in de facto authority. On the contrary,
the rights of persons belonging to national minorities remain in force and often gain
a particular urgency in times of conflict.”” International access and the continuation
of regular monitoring activities, however, are deeply affected if not entirely stalled by
such territorial disputes. The Advisory Committee has repeatedly called on all parties
to take a constructive approach in line with the general principles of international law
and of the Framework Convention, with a view to safeguarding the rights of persons
belonging to national minorities as an integral part of universally applicable human
rights throughout the territories of all states parties to the Framework Convention.”

Part V Framework Convention rights applying to all persons

50. A number of articles of the Framework Convention apply to all persons on the
territory of states parties, including those not belonging to national minorities, either
explicitly or by implication through their specific link with provisions that are appli-
cable to all.

1. Protection against discrimination — Article 6

51. Article 6 of the Framework Convention explicitly applies to “all persons” living in
the territory of states parties. Its protection extends into two areas: firstly, effective
measures must be taken to promote mutual respect, understanding and co-operation
among all persons irrespective of their ethnic, cultural, linguistic or religious identi-
ties. Secondly, all persons must be protected against discrimination based on those
aspects of their identities.

52. The Advisory Committee has consistently underlined this broad application of
Article 6 as the lack of respect for or ill-treatment of migrants, asylum seekers, refu-
gees and/or other individuals who are, for whatever reason, considered to be different
from the majority population, may prompt a general environment of fear. This may
entice persons belonging to minorities to strive for conformity rather than for the
active enjoyment of their rights. Based on Article 6, the Advisory Committee has also
evaluated the implementation of the Framework Convention in states parties where,
according to the authorities, no persons belonging to national minorities reside.”

77 See also the Advisory Committee ad hoc report on the situation of national minorities in Ukraine,
April 2014.

78 See the Advisory Committee Open Statement on the situation of national minorities in Crimea,
May 2014, at http://rm.coe.int/ CoOERMPublicCommonSearchServices/DisplayDCTMContent?doc-
umentId=090000168069faed.

79 See, for instance, Fourth Opinion on Liechtenstein or Third Opinion on Malta
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This has allowed the Advisory Committee to engage in comprehensive discussions
with state authorities on “measures taken in pursuance of their general integration
policies”®

a) Promotion of mutual respect and intercultural dialogue

53. Some states parties have argued against the relevance of societal cohesion and
broader concepts of tolerance and respect for diversity in the protection of nation-
al minorities. The Advisory Committee has consistently held, however, that an ex-
clusive view that separates the issue of traditional minority protection from broader
questions surrounding the integration of society does not do justice to the aim and
purpose of the Framework Convention but rather hinders the enjoyment of the rights
of persons belonging to national minorities.®! In fact, the promotion of tolerance and
openness towards diversity in society is essential not only for the development and
implementation of successful integration strategies, but it is also a central precon-
dition for persons belonging to national minorities to self-identify as such without
hesitation and proactively claim the rights contained in the Framework Convention.

54. Openness and tolerance in society can only be genuine if they are not lim-
ited to certain predefined groups but embrace everyone. The Advisory Committee
therefore considers questions surrounding the formulation and implementation of
effective integration strategies as one of its important concerns. Integration strategies
are being developed in many European states today, chiefly in order to address the sit-
uation of often large communities of immigrants, some second and third generation,
who share linguistic and cultural practices and backgrounds, and who often live in the
country as citizens, whether naturalised or by birth.® It is essential that all segments
of society, majorities and minorities alike, are addressed in order for integration strat-
egies to effectively facilitate the formation of societal structures where diversity and
respect for difference are acknowledged and encouraged as normal, through recogni-
tion, mutual accommodation and active engagement on all sides.®

80 See Article 5(2) of the Framework Convention.

81 Broader concerns related to the integration of society and effective mechanisms regarding protec-
tion from discrimination have also consistently been raised in Council of Europe Committee of
Ministers’ resolutions on the implementation of the Framework Convention, such as, inter alia,
in the Fourth Resolution on Denmark, the Third Resolution on Estonia, the Fourth Resolution on
Germany, and the Third Resolution on Malta.

82 See consecutive Opinions on Liechtenstein, for example.

83 The OSCE HCNM has taken a similar approach. The Ljubljana Guidelines on Integration of Di-
verse Societies, adopted in 2012, define integration as a process that requires all members of society
to accept and create a shared sense of belonging to a given state and common public institutions.
See the Ljubljana Guidelines on Integration of Diverse Societies, OSCE HCNM, November 2012.
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b) Protection from hostility and hate crime

55. Article 6(2) contains the obligation of states parties to protect all persons against
violence and discrimination on ethnic grounds, in other words not only persons be-
longing to national minorities. Minorities cannot thrive in a society in which diversity
is not tolerated or even serves as a pretext for hate crimes and discrimination. This
is why it is vital that all states parties strive to apply and achieve the aims of Article 6
of the Framework Convention fully, even those states parties that have explicitly de-
clared that they have only ratified the Framework Convention out of solidarity.

56. The Advisory Committee considers that ethnically based violence must be rec-
ognised as an especially nefarious form of violence that concerns and threatens socie-
ty as a whole, and must thus be resolutely opposed and prevented. In order to address
hate crime in a comprehensive manner, criminal codes must contain appropriate pro-
visions that criminalise hate speech, threats and violence based on ethnic grounds
as well as public incitement to violence and hatred. In addition, racial motivation
must be considered an aggravating circumstance of any offence and law enforcement
agents should be appropriately trained to ensure that racially or ethnically motivated
attacks and discrimination are identified and recorded, as well as duly investigated
and punished through targeted, specialised and prompt action.

57. Fear of discrimination or even violent attack may discourage persons belong-
ing to national minorities from enjoying their right to free self-identification. The
downplaying of ethnically based violence as “hooliganism” or the usual wrongdoings
of youth can lead to perceptions of tacit approval of such actions by law enforce-
ment agents and thereby dramatically weaken efforts to promote respect and dia-
logue among different groups. In order to protect individuals from such attacks, it
is therefore of equal importance that any such incidents are promptly and unequiv-
ocally condemned by senior public figures and community leaders at all levels, and
that appropriate messages are communicated to the public through the media and
government information channels.

58. The Advisory Committee refers in this context to other bodies with the specific
mandate and expertise to address issues related to racial discrimination and protec-
tion from hate crime.®* It notes in particular the role of the European Commission
against Racism and Intolerance (ECRI) in assessing the applicability and effective-
ness of anti-discrimination tools and mechanisms, whose monitoring work and re-
ports are central for a systematic interpretation of the Framework Convention in an
evolving society.® It is the goal of the Framework Convention to affirm differences in
cohesive and integrated societies. Striving for de facto equality in the context of the

84 See in particular the UN Committee on the Elimination of Racial Discrimination and the OSCE/
ODIHR hate crime reporting initiative.

85 See in particular in this context ECRI General Policy Recommendation (GPR) No. 15 on Combat-
ing Hate Speech, adopted on 8 December 2015. This GPR builds on the findings and recommenda-
tions published by ECRI during its fifth monitoring cycle, providing additional guidance to member
states.
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Framework Convention requires adequate and effective strategies to support differ-
ent identities, including the effective protection from discrimination that is based
on any of these differences. In addition, the right to be effectively protected from
discriminatory threats or violence contained in Article 6(2) plays an important role
in complementing the enjoyment of a number of rights contained in the Framework
Convention, in particular those related to political freedoms, such as the freedom of
expression, by obliging states parties effectively to sanction any undue interferences
or attempts at its limitation.

2. Education and the media as tools for integration — Articles 6(1) and 12

59. Article 6(1) explicitly refers to education, culture and the media as particular fields
of importance to the objective of promoting tolerance and intercultural dialogue. In
addition, the special significance of education for the integration of society and for
the promotion of respect for diversity is reflected in Article 12 of the Framework Con-
vention. Article 12(1) provides that education and research should foster knowledge
of the history, cultures, languages and religions of the minorities and of the majority,
thereby clearly addressing society as a whole.® In addition, Article 12(2) calls for the
development of intercultural exchanges and competencies through the facilitation of
“contacts among students and teachers of different communities” Adequate infor-
mation on the composition of society, including national and other minorities, must
form part of the public curriculum and of textbooks and education materials used in
all schools throughout the territories of states parties, not only to promote intercul-
tural understanding and respect among all students, but also to raise the prestige and
self-awareness of persons belonging to numerically smaller or disadvantaged groups.

60. Education materials featuring content on minorities must further be prepared
in close consultation with representatives of the respective groups and must not be
limited to stereotyped images. Moreover, adequate professional development oppor-
tunities and training must therefore be available to all teachers to prepare them for
the handling of linguistically and culturally diverse environments.®” With respect to
the teaching of history throughout states parties, critical thinking and the accommo-
dation of multiple perspectives must be promoted in all efforts.

61. The work of the Advisory Committee is based on the recognition and appreci-
ation of the benefits of intercultural dialogue and multilingualism to promote toler-
ance and respect for diversity in societies. Language and cultural policies must there-
fore ensure that all languages and cultures that exist in society are visibly and audibly
present in the public domain, so that everybody is aware of the diverse character of
society and recognises himself or herself as an integral part of it.

86 A similar provision is also contained in Article 7(3) of the ECRML, calling on states to promote, by
appropriate measures, mutual understanding between all the linguistic groups of the country.

87 See, inter alia, Third Opinion on Estonia, Second Opinion on Georgia, Third Opinion on Kosovo
and Fourth Opinion on the Slovak Republic.

ACTA HUMANA « 2016/6. 117



62. The Advisory Committee has therefore consistently encouraged language pol-
icies that promote the use of different languages in public places and in the media
in order to create respect for lesser-used languages and enhance their visibility and
prestige. Overall, inclusive language policies should cater for the needs of everybody
based on their different characteristics and needs, including persons belonging to na-
tional minorities living outside their traditional areas of settlement, immigrants and
“non-citizens”® In view of the overarching aim of establishing integrated societies
that are respectful of their diversities, the Advisory Committee has also encouraged
measures that promote the knowledge and the use of minority languages by persons
belonging to majority communities.

63. Article 6(1) of the Framework Convention also underlines the role of the me-
dia as a tool for the promotion of intercultural understanding and a sense of solidarity
in society. Given the immediate amplification of messages and values, the Advisory
Committee has consistently called on states parties to ensure that public broadcasters
take their responsibilities seriously and promote respect for diversity and ethical jour-
nalism in all their programmes. Efforts in states parties to promote ethical standards
among journalists and media professionals, and to promote media literacy in society
more generally, must include minority representatives. Furthermore, it is important
for the formation of an open and pluralist media environment that issues of concern
and interest to minority communities generally are given weight in the broader public
media debate and that persons belonging to such minorities are portrayed as integral
members of society, be it in the role of journalists, presenters and/or interviewees.

Part VI Minority rights with a broad scope of application

64. The Framework Convention’s Explanatory Report refers to minority rights be-
ing exercised “in community with others’, pointing to the fact that communities are
formed around a variety of shared practices and the common exercise of rights. The
practices by which persons seek to identify themselves are dynamic and evolving,
built on what people have in common rather than on differences. They include trans-
mitted knowledge or shared memories that may not always be actively demonstrated.
As such, they may vary in intensity and scope, depending on the circumstances. They
may evolve over time and they may also be performed from a distance. Given its task
to monitor the effective implementation of rights contained in the Framework Con-
vention, the Advisory Committee has primarily been concerned with access to rights
and only secondarily with questions surrounding status. Indeed, it considers formal
recognition of national minorities an act of a declaratory rather than a constitutive
nature (see paragraph 28). In order to ensure that minority rights are not arbitrarily
withheld from persons belonging to national minorities who should be protected un-
der the Framework Convention, the Advisory Committee has consistently employed

88 See Third Thematic Commentary (footnote 4), paragraph 53.
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a broad scope of application with respect to the rights contained in the Framework
Convention and has commended states parties which do the same. In particular it
considers that the following articles of the Framework Convention, given their na-
ture, have a broad scope of application, also including under their protection there-
fore persons belonging to national minorities who are not recognised as such by the
respective state party.

1. Equality — Article 4

65. All persons belonging to national minorities, irrespective of their status or recog-
nition, must be guaranteed the right to equality before the law and equal protection of
the law. This general principle of human rights contained in Article 4(1) has not been
contested by states parties. The Advisory Committee has repeatedly emphasised the
gender dimension in this context, drawing the attention of states parties to the phe-
nomenon of multiple discrimination, as frequently experienced by women belonging
to national minorities.® Article 4(2) further calls for special measures to overcome
structural disadvantages between the minority and the majority in all spheres. These
must be developed and implemented in close consultation with those affected and
due account must be taken of the specific conditions of the persons concerned in
their design.

66. The Advisory Committee has consistently encouraged states parties to base
their equality promotion policy instruments or special measures on comprehensive
data related to the situation and access to rights of persons belonging to national
minorities, also taking into account the various manifestations of multiple discrim-
ination that may be experienced, including those arising from factors that are un-
related to the national minority background such as age, gender, sexual orientation
and lifestyle markers. Moreover, particular attention must be paid to members of the
most disadvantaged segments of society, that is those who have been disempowered
economically, socially or geographically, due to their size or because of past experi-
ences of conflict. In this context of special and targeted measures for the promotion
of effective equality, the Advisory Committee has consistently emphasised the im-
portance of regularly collecting reliable and disaggregated equality data related to the
number and situation of persons belonging to national minorities. It has, however,
cautioned states parties against the over-reliance on statistics and encouraged the au-
thorities also to avail themselves of independent research, in particular when carried
out by persons belonging to national minorities themselves, in order to assess and
comprehensively address the particular shortcomings faced by persons belonging to
national minorities (see also paragraph 18). 2. Culture — Article 5

67. Article 5 of the Framework Convention and the obligation of states parties to
promote the conditions for the preservation and development of national minority

89 See, inter alia, Third Opinions on Azerbaijan and Finland.
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cultures and identities are best served if the scope of application is interpreted widely.
The article’s aim is to ensure that persons belonging to national minorities do not
assimilate but are enabled to maintain and develop their distinct identities and to
actively enjoy minority rights. The Advisory Committee has welcomed the availa-
bility of assistance schemes not only to recognised national minorities but also to
other groups who would otherwise not be able to maintain their distinct features.”
All support measures must be tailored to the specific needs and situations of the
various groups, to ensure that the cultural differences that are regarded as specific to
each group are affirmed and protected. This may often require targeted efforts by the
authorities to revitalise essential elements of the minority culture, without which the
expression of some aspects of that identity may not be possible.”’ Numerically larger
minorities whose cultures are well represented will usually not experience the same
reliance on government support as numerically smaller groups or dispersed national
minorities which may be struggling to preserve their distinct characteristics and re-
sist assimilation.”> While it is often the cultural associations that are the recipients of
funds, the Advisory Committee considers that all national minority representatives,
including those not formally linked with such associations or those representing dif-
ferent views, must be consulted and provided with effective opportunities to obtain
funding for the preservation of their identities and cultures. 3. Association and reli-
gion — Articles 7 and 8

68. The rights to freedom of assembly, freedom of association, freedom of expres-
sion, thought and conscience, as well as the right to hold and manifest a religion or
belief, as stipulated in Articles 7 and 8 of the Framework Convention, are based on
corresponding articles of the European Convention on Human Rights. The Explana-
tory Report underlines explicitly that they apply to every person, whether belonging
to a national minority or not, but that they are considered of such specific impor-
tance to persons belonging to national minorities that they were deemed to merit
special attention.”® The Advisory Committee has therefore interpreted their scope
of application in the broadest sense, in line with the case law of the European Court
of Human Rights. It has in particular expressed its deep concern when the overall
working conditions for non-governmental organisations engaged in the protection
of minority rights have been made difficult, as their role in promoting the awareness
and understanding of human and minority rights standards in society is crucial and
must be supported rather than hindered.”* The Advisory Committee has further held

90 See Third Opinions on the Czech Republic and Finland.

91 See Third Opinion on Finland, welcoming the specific efforts of the authorities to revitalise the
Sami culture through “language nests” and other similar activities.

92 See, however, Committee on the Elimination of Racial Discrimination (CERD) General Recom-
mendation No. 32 underlining the distinction between permanent rights (such as those contained
in Article 5 of the Framework Convention) and the additional and temporary benefits of special
measures as provided for in Article 4(2).

93 See paragraphs 51 and 54 of the Explanatory Report.

94 See Third Opinions on Azerbaijan and the Russian Federation.
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that any measures taken by the authorities to restrict the freedom of assembly or the
freedom of expression, which necessarily includes the freedom to express criticism of
the government or diverging opinions, can have a direct, negative impact on the en-
joyment of rights contained in the Framework Convention as they are likely to deter
persons belonging to national minorities, like other members of society, from exer-
cising their rights and to create an intimidating environment that is not conducive to
the implementation of minority rights and human rights generally. In this context, the
Advisory Committee has also underlined that persons belonging to national minor-
ities should not be banned from forming political parties in order to formulate and
better pursue their interests and rights,” or from registering religious organisations
in order to manifest their beliefs in community with others.*

4. Media — Article 9

69. Article 9 and the media-related rights contained in the Framework Convention
have a particular significance for the protection and promotion of minority rights.
The availability of print, broadcast and electronic media in minority languages has
very specific emblematic value for national minorities, in particular for the numeri-
cally smaller ones. Through them, persons belonging to national minorities not only
gain access to information, but minoritylanguage media also raise the visibility and
prestige of the minority language as an active tool of communication. In particular,
these media can play a significant role for persons belonging to national minorities
who are dispersed for, among other reasons, increased mobility, as they allow for
communication and contact over distances. This, in turn, can encourage persons be-
longing to national minorities to enjoy their rights more actively. The active participa-
tion of members of national minority communities in a pluralist media environment
may further require targeted training and awareness-raising activities, including in
the use of electronic and social media.”” In this respect, the Advisory Committee has
stressed that the possibility to participate actively in the media and to receive and
impart information of interest to persons belonging to national minorities, presup-
poses access to relevant infrastructure such as high-speed Internet throughout the
country, including in remote areas which are often inhabited by national minority
communities.

70. The marginalisation of minority identities in the local media, including
through the exclusive use of minority languages only for certain programmes, often
about folklore, traditional costumes, food and habits, may contribute to the stere-
otyping of minorities as separate entities and does not promote their respect and

95 See Third Opinion on Bulgaria, Second Opinion on Georgia and Third Opinion on the Russian
Federation.

96 See Third Opinions on Azerbaijan and the Russian Federation.

97 See Fourth Opinion on Cyprus.
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prestige in society.”® In addition, the division of media audiences according to lin-
guistic backgrounds may enhance the formation of separated and mutually exclusive
public spheres. Support for media in national minority languages must therefore be
accompanied by targeted steps towards the training of journalists and other media
professionals to promote their awareness of and sensitivity towards the specific needs
and concerns of diverse groups in society. Moreover, it is important to ensure that mi-
nority representatives effectively participate in relevant decision-making processes as
well as in media supervisory bodies. The more minority representatives take part in
shaping their image in the public media, the more the negative effects of “misrecog-
nition” and stereotyping can be reduced.”

5. Language — Articles 10(1), 10(3), 11(1) and 11(2)

71. The right to use one’s language in public and in private, contained in Article 10(1)
of the Framework Convention, the right to use one’s personal name in the minority
language and to have it officially recognised (Article 11(1)), and the right to put up
signs of a private nature in minority languages (Article 11(2)) carry a particular weight
for the personal identity, dignity and self-awareness of persons belonging to national
minorities.'® The Advisory Committee considers that, as such, they must be applica-
ble to everyone and any restrictions must be carefully reviewed to ensure that they
do not infringe upon the personal dignity and privacy of the individual.'®* States may
adopt laws aimed at strengthening and protecting the state language. This legitimate
aim, however, must be pursued in a manner that is in line with the rights contained in
Articles 10 and 11 and other relevant provisions of the Framework Convention and
its general spirit of encouraging tolerance and mutual understanding within society.
Laws and other measures that are aimed at promoting the state or official languages
must not, in particular, infringe on the private sphere of a person but must be imple-
mented in a way that respects the identities and the linguistic needs present in society.

72. Article 10(3), similarly to Articles 7 and 8, reflects the individual human right
of being promptly informed in a known language, if necessary through an interpreter,
of the reasons for an arrest and of the nature and cause of any accusation. According
to the Explanatory Report, the provision, which is based on guarantees contained in
Articles 5 and 6 of the European Convention on Human Rights, does not go beyond
those safeguards. Thus, it does not imply a right to legal process and trial in one’s mi-
nority language and applies to all persons belonging to national minorities.

98 See also Second Opinion on Georgia.

99 See also Third Opinion on Croatia.

100 For a comprehensive analysis and discussion of the Advisory Committee’s findings on access to
language rights of persons belonging to national minorities, reference is made to its Third Thematic
Commentary (footnote 4).

101 See also Communication No. 1621/2007 Leonid Raihman v. Latvia, made public by decision of the
Human Rights Committee UN Doc. CCPR/C/100/D/1621/2007 (2010), finding a violation of Arti-
cle 17 of the ICCPR with respect to the unilateral change of the author’s name by the state party.
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6. Education — Articles 12(3), 14(1) and 14(3)

73. According to Article 12(3), equal opportunities for access to education at all levels
for persons belonging to national minorities must be promoted.!®* Given the particu-
lar link to Article 4 and the general principle of equality, the Advisory Committee has
consistently encouraged a broad and inclusive approach, referring also to the United
Nations Convention on the Rights of the Child. Accordingly, the Advisory Committee
has strongly condemned all instances of segregated education and has urged states
parties to take all necessary measures to ensure equal access to integrated education
for all children.!® In addition, Article 14(1) makes provision for the right to learn
one’s minority language, while Article 14(3) stresses the right to learn or be taught in
the official language or languages.

74. The Advisory Committee has repeatedly expressed its view that both oppor-
tunities to learn a minority language and adequate opportunities to learn the official
languages are applicable to all persons belonging to national minorities and must be
available in parallel.’®* It has generally pointed to the substantial research that sug-
gests noticeable benefits of first language learning for the learning of other languages,
including official languages, and has expressed its general preference for bilingual and
multilingual approaches in education that are equipped to accommodate more than
one language in integrated classrooms. While consistently acknowledging the impor-
tance of language for the integration of a diverse society, the Advisory Committee has
reiterated its standpoint that pressure and conditionality are generally inappropriate
tools for the promotion of integration, and that the relevant strategies meant to pro-
mote skills in the official language must not rely disproportionately on efforts to be
made by persons belonging to national minorities.!*

7. Participation — Article 15

75. Undue exclusions from the right to effective participation in public life can result
in significant obstacles to the enjoyment of a variety of minority rights.'* Public life in
this context does not only extend to public affairs and decision making but is equal-

102 For a comprehensive analysis and discussion of the Advisory Committee’s findings on access to
education rights of persons belonging to national minorities, reference is made to its First Thematic
Commentary (footnote 2).

103 See, inter alia, Third Opinion on Bulgaria, Third and Fourth Opinions on the Czech Republic and
Third and Fourth Opinions on the Slovak Republic.

104 Different modules may be applied depending on the size of the group wishing to learn the minority
language.

105 See, for instance, Second Opinion on Latvia and Fourth Opinion on Liechtenstein.

106 For a comprehensive analysis and discussion of the Advisory Committee’s findings on the effective
participation of persons belonging to national minorities in cultural, social and economic life and
in public affairs, as contained in Article 15, reference is made to its Second Thematic Commentary
(footnote 3).
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ly important with respect to economic and social life.'”” The Advisory Committee

has therefore consistently underlined the importance of an inclusive approach to the
application of Article 15, as effective participation is often a precondition to gaining
access to the rights contained in the Framework Convention. Consultation mecha-
nisms and advisory bodies on issues pertaining to minority rights protection that are
intended to enhance, for instance, discussion and dialogue among different groups
in society, should be open to all, including groups that are not recognised as national
minorities but might have expressed an interest in the protection of the Framework
Convention.

76. The availability of effective platforms for the discussion of relevant concerns
with such groups may not only promote trust among minority communities, but it
may also serve to facilitate open and flexible solutions to issues that prevent access to
rights, and may thereby promote societal cohesion and stability. In its discussions of
Article 15 of the Framework Convention, the Advisory Committee has also further
applied a broad scope of application with respect to the comprehensiveness of the
matters on which representatives of national minorities should be consulted. These
should not be limited to questions related to the preservation of national minority
cultures or the allocation of funding, but should include all issues of broader concern
to society, including national minority communities.'%

77. Due to the centrality of effective participation of national minorities in public
life, particular attention must be paid to ensure that the views and concerns within
the various minority communities are adequately taken into account. National mi-
nority communities, as is the case in any community, are diverse and their members
often hold divergent views. This means that the diversity within the minorities, in-
cluding women and young people, as well as their various needs and concerns, must
be effectively represented in all relevant decision making.

78. Controversies may arise between factions among or within minorities and it is
the responsibility of the state authorities to seek flexible solutions that can accommo-
date them, ensuring that they are all enabled to participate effectively. It is therefore
essential for governments to have standards and procedures available to put in place
suitable arrangements for the promotion of the effective participation of persons be-
longing to minorities, in consultation with those concerned. In addition, these ar-
rangements must be sufficiently flexible to allow for renegotiations when conditions
or priorities change. In a number of states parties, the granting of different forms of
self-governance or autonomy (territorial and non-territorial) is used at regional level,
to varying degrees, in order to protect further and more thoroughly and to promote

107 The term ‘economic and social life’ covers a wide range of issues, from access to adequate housing,
health care and social protection (social insurance and social benefits), to social welfare services
and access to the public and private labour market, as well as access to business and other self-em-
ployment opportunities, which are closely linked to property rights and privatisation processes. See
Second Thematic Commentary (footnote 3), paragraphs 23ff.

108 See Third Opinion on Estonia and on “the former Yugoslav Republic of Macedonia”.

124 ACTA HUMANA » 2016/6.



The Framework Convention: a key tool to managing diversity through minority rights

the rights of persons belonging to national minorities. These instruments are fully in
line with the international law principle of territorial integrity and can be a useful tool
to promote the enjoyment of minority rights, particularly with respect to the preser-
vation and development of minority identities and cultures.'®”

Part VII Minority rights with a specific scope of application

79. Given the particular financial and administrative commitment required in order
to give effect to some language rights contained in the Framework Convention, states
parties may establish special conditions for their enjoyment.''° The right to use a mi-
nority language in relations with local administrative authorities (Article 10(2)), the
right to have topographical indications and signposts also displayed in the minority
language (Article 11(3)), and the right to learn minority languages or receive instruc-
tion in minority languages (Article 14(2)) therefore have a specific scope of applica-
tion, in that their availability may be limited to certain areas where persons belonging
to national minorities reside traditionally (see also paragraph 31) and/or in substan-
tial numbers (see also paragraph 34). In accordance with the express wording of the
Framework Convention, the right to use a minority language with local authorities
must be guaranteed either in areas where national minorities are settled in substan-
tial numbers or in areas that are traditionally inhabited by national minorities; one of
the two alternatives suffices. However, an accumulation of these two criteria, namely
traditional settlement and substantial numbers, may be required for the implemen-
tation of the right to display topographical signposts in minority languages. Overall,
the Advisory Committee has repeatedly encouraged states parties also to promote
the enjoyment of the rights contained in Articles 10(2), 11(3) and 14(2) in situations
where the conditions are not formally met but where implementation would serve
to promote an open society, where multilingualism is encouraged as a reflection of
diversity.'"!

80. Given the particular significance of language for the expression and preserva-
tion of minority identity, as well as for promoting access to rights and social interac-
tion,'*? the Advisory Committee has consistently recommended a flexible and con-
text-specific approach with respect to these conditions and in particular with respect
to numerical thresholds. It has purposefully refrained from proposing an acceptable
threshold for the applicability of minority rights because it considers that the specific
context, history and conditions in the state party must be considered on a case-by-
case basis and in consultation with the concerned minority representatives.

109 See also OSCE HCNM Lund Recommendations on the Effective Participation of National Minori-
ties in Public Life & Explanatory Note, September 1999.

110 See also Explanatory Report, paragraph 64.

111 See, inter alia, Third Opinion on Finland, Second Opinion on Latvia and Third Opinion on Lithua-
nia.

112 See also Third Thematic Commentary (footnote 4).
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81. It is important to underline that any threshold must be applied in a flexible
manner so that situations are avoided where a negligible decrease in the minori-
ty population or the decision of some persons belonging to national minorities no
longer to avail themselves of a specific right, alter the accessibility of the right because
a predetermined threshold is no longer met. States parties are explicitly obliged to re-
frain from any measures, including territorial reforms, which alter the proportions of
the population in areas inhabited by persons belonging to national minorities and aim
to restrict access to minority rights.'® It is therefore essential that the specific impact
on national minorities and the use of minority languages is taken into account in close
consultation with national minority representatives when reviewing administrative
borders, as the creation of larger self-government units may indeed result in certain
thresholds no longer being met.

82. In the view of the Advisory Committee, increased population mobility in all
states requires a careful and flexible approach with respect to numerical or territo-
rial delimitations to the enjoyment of minority rights. This is particularly the case
with respect to persons belonging to numerically smaller minorities for whom the
use of their minority language in official communications may have a distinct em-
blematic value. Overall, the Advisory Committee has consistently held that numerical
thresholds should be considered indicative and should be flexibly used,'* as regular
consultations with the national minority representatives concerned are more apt to
promote the enjoyment of minority rights than fixed thresholds. Attention must fur-
ther be paid to ensure that multiple affiliations are not used as a pretext to lower the
numerical size of national minorities. Any self-identification as a person belonging
to a national minority must be recorded and processed as such, also when part of a
multiple affiliation (see also paragraph 16).

83. The right to learn the minority language or receive instruction in it (Article
14(2)) may also be made available only in certain areas where persons belonging to
national minorities reside traditionally or in substantial numbers. In addition, this
right also presupposes demand for such education. It is essential therefore to ensure
that parents are adequately made aware of the possibility contained in Article 14(2)
to have instruction in the minority language, as well as of the benefits attached to first
language education for the learning of other languages. State obligations to ensure
opportunities for minority-language education contained in Article 14(2) are further
limited to “as far as possible’, which again indicates that the resources of the state par-
ty must be taken into account.!'® Yet, the Advisory Committee has encouraged states
parties also to extend the ability to access education in and of minority languages to
persons belonging to national minorities who live in capitals or other urban centres,

113 See Article 16 of the Framework Convention.

114 Flexibility in this context may mean, for instance, that it is decided on a case-by-case basis whether
the number of learners is sufficient to open a class in the specific context and what the modalities
of teaching may entail. See Third Opinion on Finland.

115 See Explanatory Report, paragraph 75.

126 ACTA HUMANA » 2016/6.



The Framework Convention: a key tool to managing diversity through minority rights

including through making contemporary and online learning tools available as such
provision does not always have to be cost-intensive.''¢

Part VIII Conclusions

84. The common understanding of the protection of national minorities and what
it entails has changed over the two decades since the adoption of the Framework
Convention in 1995. At that time the concept of minority rights was mainly asso-
ciated with the preservation of minority identities and with their protection from
assimilation during partially violent state-formation and nation-building processes.
Since then, the increased global and regional mobility of populations has transformed
the demographic profile of European societies, and attention has shifted to the chal-
lenge of forming integrated and inclusive societies where diversity is acknowledged
and welcomed as their integral feature. The present-day European context is further
marked by migratory movements of an unprecedented scale which, coupled with the
effects of recurrent economic crises and with growing security concerns, are desta-
bilising societies and altering the manner in which minority rights are perceived in
society and by policy makers.'"”

85. The Framework Convention was deliberately designed as a living instrument
that is neither constrained by static definitions, nor by the question of who should
be considered as a national minority or who should not. Rather, its interpretation
must evolve and be adjusted to the prevailing societal context to ensure effective im-
plementation. Adopted as a result of the courage and commitment shown by state
leaders in the 1990s to prevent further interethnic violence through the promotion of
individual rights and in the spirit of dialogue and solidarity, it is based on the under-
standing that minority identities are not exclusive. Persons belonging to national mi-
norities must be allowed both to preserve their identities and to participate effectively
in public life as an integral part of society. The Framework Convention therefore lays
out a catalogue of rights that are of particular importance in order to maintain and
encourage diversity while also promoting integration and social interaction.

86. While in some cases increasing diversity is embraced and conceived as a re-
source for societal development, in other cases there are references to the dangers of
diversity and the threat to an asserted cultural homogeneity of the nation state. The
latter perspectives disregard the fact that linguistic, ethnic and cultural diversity has
been an integral part and an asset of European society over centuries. Moreover, they
lay the foundations for two increasing trends that are of deep concern to the Advi-
sory Committee. Firstly, hate speech and racist, xenophobic and extremist discourse,
which is on the rise throughout Europe, often directed at anybody who is perceived
as “different’; including persons belonging to national minorities. Secondly, a deep-

116 See Second and Third Opinions on Austria and Second and Third Opinions on Finland.
117 See also the Tenth Activity Report of the Advisory Committee, covering the period from 1 June
2014 to 31 May 2016.
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ening polarisation along ethnic and linguistic, and at times religious lines, which has
in some countries been cemented in parallel education systems that deepen divisions
over generations.

87. The Framework Convention was designed as a tool for states to manage di-
versity in a way that carefully balances broader societal concerns, such as cohesion
and democratic stability, with the protection of individual rights. As such, it is of par-
ticular relevance today when courage and commitment are again needed to meet the
contemporary societal challenges, such as intensifying polarisation, the continued
exclusion of some minorities, and the resultant threat of radicalisation in many Eu-
ropean countries. Europe today must again meet urgent societal challenges that un-
dermine stability, democratic security and peace. Courage and commitment are again
needed to overcome the existing divisions through the enhancement of the principles
on which the Council of Europe was founded, including the effective protection of
minority rights. The Framework Convention is a powerful tool to assist states to ad-
dress these challenges and create stable and sustainable societies where difference is
expressed and affirmed, where equal access to rights and resources is facilitated de-
spite difference, and where social interaction and constant dialogue is promoted and
encouraged across difference.
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